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BOOK Printed for J. WaLTHmos. 


I. Cs argued and decreed in the High 


Court of Chancery, In Three Parts, Folio. 
The 2d Edition, with additional References. 


I. Reports and Caſes taken and adjudged in the 
__— of Chancery, 3 Vols. 8 vo. 2d Edition. 


111. Curſus Cancellaris; or, The Courſe of Pro- 
ceedings in the High Court of Chancery. 2d Edit. 


IV. The Rules and Orders of the Courts of 
Chancery, King's Bench, Common-Pleas, and Exche- 
— 


v. Sir Matthew Hale's Hiſtory and Analyſis of 
the Common Law, 2d Edit, 


VI. Tryals per Pais; or, The Law concerning 
Juries and Evidence. 6th Edition, 


VII. The Law concerning Trials in all Offences 
relating to the Crown; together with the Learning 
of Appeals. 


VIII. Mr. Serjeant Hawkins's Treatiſe of the 
Pleas of the Crown. 2 Parts, Folio. 2d Edit. 


IX. D' Anverſe Abridgment of the Common- 


Law. Publiſh'd with the Allowance of the Lord 
Chancellor and all the Judges, 2 Vols. Folio. 
N. B. The 3d Pol. is now in the Preſs, 


X. A Catalogue of the Law Books; with an 
Account of the "beſt Editions, and their Common 
Prices, 
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THE 


HISTORY 


OF r 


CHANCERY; 


RELATING 


To the Judicial Power of that 
Cor, and the Rights of the 
MASTERS. 


T HE Court of Chancery has in it (a) 
two Powers, or Courts, one or- 
dinary, the other abſolute; the 
firſt isa Common () Law Court, the other 
a Court of Equity. 

The (c) Office of Chancellor, in its firſt 


Creation) whether by our Britiſh or Saxox 
An- 


(a) Camb. 81. (Y) Staunf. Prerog. 63. 

(c) Fleta, l. 2. c. 12, How anciently created, 
vide ibid. Jan. Angl, Placed and diſplaced by 
Parliament, Cotton's Records 183, 185. 208. Jervas 
Dorober, 1653. So High Treaſurer, Archbiſhops and 
Biſnops, Ingulph, Hiſt. Antiq, Eccleſ. Brit. 63. 
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Anceſtors, no matter to the preſent Pur- 
poſe) can ſo far be traced up into the 
Ages paſt, as to diſcover that it has al- 
ways been an Office of the firſt Rank. 
Robert Fitz-Stevens, the Writer of the Life 
of Thomas a Beckett, ſtiles the Lord 
Chancellor the Second Perſon in the Go- 
verament, in which all Things by his Di- 
region and Advice were moved. He 
hath the Keeping of the King's Seal, and 
may with it ſign and ſeal his own Injunc- 
tions. He is to be preſent at all the King's 
Councils, and to repair thither uncal- 
led. He diſpoſed and ordered the King's 
Chaplains as he pleaſed. He received and 
kept Archbiſhopricks, Biſhopricks, and 
Abbies, that fell into the King's Hand. 
To him it belonged, by vertue of his Of- 


fice, to preſent to the King's Churches, to 


viſit all Hoſpitals of Royal Foundation, 


and the King's free Chapels; for ſuch are 
not viſitable by the Ordinary. Another 
Perſon, about the ſame Time, ſays, Sine 
ipſius conſenſu, vel conſilio, nullum magnum 
fat, vel ſieri debeat. He is Speaker of the 
Houſe of Lords; except extraordinary 
Occaſions prevent him. 

ö The 


- % 
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The Chancery at firſt, however, had pro- 
bably no Relation to the Adminiſtration 
of Juſtice, but rather was a political Col- 
lege of Secretaries, or Clerks, for the 


writing of Treaties, Grants, and other 
publick Buſineſs ; over whom the Chan- 
cellor preſided : (a) Pretty near the Na- 
ture of which is the Office in ſome Coun- 
trics at this Day; Ejus fuit () reſponſa lin- 
peratoris atq; mandata inſpicere; with us, 
Time out of Mind, it has been a (c) 
Court of Record, an Officiaa Brevium, 
from whence did iſſue all original Writs, 
according to Sir Edward Cote; but 


that is a Miſtake, all original Writs did 


not iſſue from thence, till after Henny 
B 2 the 


(a) As in Germany, Poland, Sweden ; but in France 
it has a very near Analogy to ours, Eg. Cane. 11, 12. 

(% Camb, 131. 180. 

(c) The Abbot of Batile claimed Cognizance of 
Pleas in the Times of King Etheldrid, and Edward 
the Confeſſor, and before that, Time out of Mind; 
and pleaded a Charter of Confirmation from H. 1. 
to his Predeceſſor, fo that the Juſtices of one Bench 
nor the other ſhould intermeddle: As alſo one 
Wal//on had a Pardon enrolled in the Court of Chan- 


cer), Anno 872. Reg Alfrido. 2 Inſt, 23. 36. A. 24, 


So that the Chancery has been a Court of Record, 
or Common. Law Court, Time out of Mind. 


i 
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the IId's Time; for in Glaus le's (a) Book, 
that was wrote in that Reign, original 
Writs were Teſte Ranulpho de Glauvilla, 


the Chief Juſtice of the King's Bench at 


that Time: Whereas original Writs from 


the Chancery were Teſte Rege; therefore 


the Chancery had not in the Beginning the 
Fholeſale Trade of original Writs. 

As it is a Common-Law Court, the 
Proceedings are coram Rege in Cancellario; 
it hears and determines Cauſes, and Offen- 
ces given by ſeveral Acts of Parliament, 


ſecundum legem (9 conſuetudinem Angliæ, as 


alſo by Latin Bill, in Pleas of Debt by At- 


tachment of Privilege, or on Recognizan- 
ces, if the Party chuſes not to go againſt 
the Land by (5) Elegiz, ſince the Statute 

of 


(a) Glanv. 3. 31. 36. 2. Inſt. 552. Eg. Canc. 26. 

(% By the Common Law, Land could not be 
taken in Execution, nor even the Defendant's Bo. 
dy, for Debt and Damages ; the Reaſon was, that 
a Man ſhould be at Liberty to follow his Husbandry 
and Aﬀairs; as alſo to ſerve the King and Country, 
when there was Occaſion. The Common Law went 
no further in this Caſe than his Goods, Corn, and 
other preſent Profits that grew upon the Land, by 
levari facias, or fieri facias, to be ſued within the 
Year; and if the Year was expired, then an Action 


of Debt lay; but by 7. 2, upon a * 
the 
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of ZVeſtm. 2. alſo upon Scire Facias to re- 
peal Patents, Statutes, Auditd Qrerela, Pe- 
titions, Offices, Monſtraus de Droit; allo 
Wards and Liveries, and Ouſter le mains, 
before a ſpecial Court was erected for thoſe 
Purpoſes, were cognizable here. Hence go 
Pardons and Commiſſions of all Kinds, 
Writs of Cong“ d elire, and hither Offices 
virtute brevis & officii are returned. And if 
Iſſue is joined in this Court, Day is given 
to the Party to appearin the King's Bench, 
and the Yenire is returnable coram nod? 
ubicung; &c. And the Record of the Writ 
is delivered per manus Cancellar” into the 
King's Bench, and after Iſſue tried it is re- 
manded back to the Chancery for Judgment 
to be given; but a Writ of (a) Error lies 
in the King's Bench. The Chancellor 

| B 3 has 
the Cognizee may have an Elegit againſt the Land of 
the Cognizor, 2 Inſt. 394, 3 Rep. 12. 

(a) 4 Inſt. 80. 22 H. 4, 5. Weſt, Symb. 177. 
Com. 393. Rex verſus Cary, Mr. Wallop moved for 
a Writ of Error into B, R, on a Judgment in the 
Petty Bag, but denied, The Lord-Keeper was 
pleated to think Dyer and Coke's Opinion ill foun— 
d2d, and thought the Juriſdiction of the Chancery 
on the Latin fide not ſubject to be controuled by 


B. R. and ſaid he wou'd enjoin all ſuch Writs of Ex- 
ror, Vern, 131. | 


— 2 * 
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The HisSToORY 
has his ie by the Delivery of the 


Seal; of which there is a Modern Inſtance 
ſo ſingular, concerning two Names of Ho- 
nour, that the Reader will not be diſpleaſ- 
ed, perhaps, to have it at length. 

— uod 16 die Mai 24 
Henrici 8 vi. magnum Sigillum Regni in Cu- 
ſtodia egregij viri Thomæ Moor, MiP tunc 
Cancellar” AngP exiſtens, in quadam Baga, 
de albo Corio, incluſum, & figillo ipſius 
Thomæ zu cero ſignat' in manibus didti Domi- 
ni Regis apud manerium ſuum vozar” Vork- 
Place, juxta vill de Weſtm' in horto ſus 
wid” circa horam tertiam poſt meridiem, in 
preſentia Thomæ Ducis Norfolciæ, deli- 
beratum fuit; dictuſq; Thom' Moore, tunc 
& ibidem oſſicium Cancellarij Anglia in ma- 
nus dicti Domini Regis ſurſum reddidiu, eo 
demq; ſigillo in cuſtodia dicti dom” Regis trema- 
nente, idem Dominus Rex poſtea, ſcilicat die 
Lune 20 die Maij tunc prox” ſequen” circa 
horam quartam poſt meridiem, apud mar 
ſaum de Pleaſaunce, alias Eaſt Greenwich, 
in quadam interiori Camera prope Oratoriurt 


ſuum ibid preſentia ſpectabilium wvirorum 


Thomæ Ducis Norfolciæ Theſaurarij An- 
gliz, Henrici Marchion Exon' Henrici 
Comit“ 
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Comit' Northumber' Roberti Comi?” Suſſex, 
Steph' Epis' Winton Will Fitzwillams 
Theſaurar” Hoſpitij Domini Regis, Brian 
Tuke, Theſaurar” Camerar” dicti Domini 
Regis, Will Kingſton, Johan” Sampſon, 
Clerici Decani Capelle dicti Domini Regis, 
Thome Cromwell Armig Cuſtod' RottuP 
difti Domini Regis, & al” privat” Cam? ejuſ= 
dem Domini Regis extra Bagam illam ex- 
trahi fecit, & aperiri, & ſigillum illum in ma- 
nus ſuas proprias accepit, tractavit & conſpexit, 
& poſt conſpectionem illam idem ſigillum di- 
lecto ſuo Thomæ Audley tradidit & deli- 
beravit, cui tunc cuſtodiam dicti ſigilli commi- 
fit, ipſum Thomam Cuſtodem magni gills 
vocari, nuncupari, & appellari, & omnia & 

ſingula facere & exercere, tam in Cur" Can- 
cellar” dicti Domini Regis quam in Camera 
ſtellata; et conſilio ejuſdem Domini Regis 
prout” Cancellar” Angl' facere & exercere 
ſolebat, declaravit & expreſse mandavit : 
Et idem Thomas curam & cuſtod' ejuſclem 
ſigilli in ſe tunc & ibid accepit, & 
guaſdem Literas Patentes de officio Seneſcal 
Maner” de Lewiſham, & Eaſt Greenwich, 


in Com. Kanc. cuidem Henrici Norris Ar 


Factas in preſentia dicti Domini Regis & al” 
ſupra 
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ſapra nominat' ſigillari fecit, poſteaq; ibid 
igillum illud in Baga pred” reponi, & ſigillo 
proprio ipſius Thomæ conſignari fecit, & 
penes ſe continuet; ſicque ſigillum illud in cu- 
flodia ipfius Thomæ quem idem Dominus 
Rex ordine militari tunc inſignivit autho— 
ritate Regis remanſit, & remanet : Et poſtea 
die Mercur quinto die Juni tunc prox 
ſequen' ipſo die exiſtens primo die Termi- 
ni, ſci Trin Anno preſenti prefatus (a) 
Thomas Audley Dominus Cuſtos Magni 
Hgilli' Regii in Cur” Cancellar' pred” apud 
Weſtm' in preſentia dicti illuſtriſſimi princi- 
pis Thomæ Ducis Norfolciæ, Cc. Sacrum 
preſtitit corporale, de officio ſuo bene & fi- 
deliter exercendo & occupando; The Sub- 
ſtance of which is, to do Right, after the 
Laus and Uſages of the Realm. 

I forbear running over the legal Juriſdi- 
ction of the Court, in all its Branches; 
tis ſufficient for me now to obſerve, that 
the Judicial Authority thereof, is ſolely 
veſted in the Chancellor, or Keeper of 
the Seals. | From 


(a) He was Attorney of the Dutchy, then con- 
ſtituted Speaker of the Parliament, Keeper, Lord 
Audley of Walden, Chancellor, and Knight of the 
Garter, : 
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From this tranſient View of the Com- 
mon Law Court of the Chancery, we 
paſs to the Riſe of its Court of Ab- 
ſolute Power, that joined it in Proceſs of 
Time, which is the principal Deſign of 
theſe Papers to conſider. 

The ancient (a) Lawyers that ſpeak of 
the Chancery, mention it not once as a 
Court or Equity or Conſcience, but al- 
ways as a Court of ordinary Power, to de- 
termine Cauſes according to the Rules of 
the Common Law. The Equitable Court, 
perhaps, had not fully join'd the other in 
their Time; and when they did meet, 
and became Brother-Courts, they did not 


move on pari paſſu, like Hippocrates's Twins. 
The younger ſoon over-run, and over- 
power'd the Elder, ſtiled it ſelf, Offi-ina 
Tuſtitie & Equitatis, ſeized every thing 
into its Juriſdiction; and, at laſt, made it- 
ſelf a Ware- houſe, into which all our Pro- 
perties was going to be caſt. 

This Court of Equity, or Abſolute 
Power, under the old Conſtitution, was 
doubtleſs held before the King and his 


Council 


(a4) 4 Inſt, 82, Brafon, Britton, Fleta, Mirror. 
e. 
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Council in the Palace, where one Supreme 
Court for Buſineſs of every kind vs kept. 


Indeed, Ingulpbus mentions one Tharketu- 


Jus, chat was Chancellor to King Eldred, 
to whoſe Judgment and Decree all things 
were referred, and whoſe Determinations 
were to be Abſolute : But from the time 
of King Alfred, till after the Conqueſt, 
the Adminiſtration of Juſtice ran principal- 


ly thro” the (2) County, the Turn, and 


aiterwards the Hundred and the Leets, at 
which, perhaps, the great Men aſſiſted; 
for in King Edward's Laws, cap. 5. a Bi- 
ſhop and an Alderman uſed to be preſent at 
the Hundreds, one to judge in Spirituals, 
the other in Temporals. There were al- 


ſo 


(a) The Stat. of Glouceſter, 6 Fdw. 1. e. 8. Anno 
1278, in affirmance of the Common-Law, ordains 
no Man to have a Treſpaſs of Goods taken, unleſs 
he ſwear they were worth Forty Shillings: So all 
other Caſes, where the Demand was under 40 5, 
were determined in the County, Hundred, and Courts 
Baron; which then were great Courts, 40 5. in Rd. 1, 
Time, were perhaps equal to 604, at this Day, 
Wheat, to make Bread for a hundred Men, 16. 
a large fat Ox, 1s, Provender for 20 Horſes 4 d. 
See Stow's Annals, Life of H. II. p. 154, and Bod. 
min Repub. l. 6. C. 2. P. 666, 667, 
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ſo many other Juriſdictions, like that of 
the Abbot of Battle, who had Cognizance 
of Plcas of Writs of Aſſize, and other 
Originals, Time out of Mind. From 
theſe Country Courts, Petitions and Ap- 
peals came to the King, as well concerning 
Matters of Law, as Fraud, Oppreſſion, or 
againſt Conſcience, and were relieved ac- 
cording to Right and Equity in this 
High Court; out of which all the great 
(a) Courts of Juſtice, both Eccleſiaſtical 
and Temporal, are derived. 

IN the Laws of King Edgar, it is pro- 
vided, That no Man ſhall ſeek to the King 
for Matter of Variance, unleſs he cannot 
find Right at home; but if that Right be 
too heavy for him to bear, let him ſcek 
to the King to have it lightened; which, 
perhaps, is the Foundation of our Writs 
of Accedas ad Curiam, pone, & Recordare, 
in after- times, to remove Cauſes from theſe 
Country Courts, before the Kang in his 
Courts at Weſtminſter. 

The (5) Conqueror did not alter or 
change the Laws of England, he 1 

| the 


(a) Eger. Ch. 22. Saxon Laws 97. 
() Coke's Preface to his Third Report. 
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the Adminiſtration of Juſtice in this Sove- 
reign Court, in his own Palace; in which 
he made Regulatiors Ir 25 divided into 
ſeveral Courts of dite jiurdictions, 
which yet reſided in the H, Royal, 
The Buſineſs of the Revemie vis align'd 


to the Court called the Excheguer, by rhe 


Conqueror himſelf; not long after the Pleas 
that go by the denomination of the (a) 
Pleas of the Crown to the Aing's= Bench, 
and thoſe called the () Common-Pleas to 


the Common Bench: And under this Di 


poſition we find thoſe three Courts, in 
the time of H. I. But the Chancery the 
fourth of theſe great Courts, (by the fore- 
going Note concerning the Abbot of Bat 
zle) appears to have been, Time out of 
Mind, diſtinctly known as a Court of 


| Record. 


After theſe Regulations, ſuch as ſought 
Relief by Equity were {till Suitors to the 
King himſelt, who, with the Aſſiſtance 


of the Chancellor, and his Council, deter- 
min'd therein according to Diſcretion, and 


as the Nature of the Caſe requir'd. The 
King 


(a) Glanv. I. 1. c. 1. Ibid. 1b, 2. c. 6. 
(b) 24. Aſſiz. 23, 24. 2 Inſt, 23. 
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King referr'd theſe Petitions ſometimes to 
the Chancellor alone; ſometimes to the 
Chancellor and Council; when perhaps, 
by the Encreaſe of Buſineſs, it was tho ght 
proper to turn them over to one parti lar 


Officer, the Chancellor, who was uſua a 


Biſhop, or ſpiritual Perſon, and more ab. 
than any other to judge of Equity and 
good Conſcience, in the Opinion of the 
old World. 

Thus the Chancellor became a ſtanding 
Judge, to hear and decide Petitions; 
and, in the End, People intituled 
their Suits to him, and not to the King; 
and, inſtead of drawing the Suitors after 
the Chancellor, where-cver he was obli- 

ged to attend, by the Removal of the 
Ning s Court, a Place in Veſtminſter Hall, 
for the Eaſe of the Suitors, was appoint- 
ed for the hearing of Petitions. 

And thus, by degrees, it came to be 
thought neceſſary to (a) adjoin to the ordi- 
nary Power of the Court, of which the 
Chancellor was Judge, the Office or Pow- 
er to determine Matters of Conſcience 
and Equity. CG: This 


(a) Camb, 180, 181. v. Preface to Glanvill. 
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This ancient Courſe in the Adminiſtra- 
tion of Juſtice, in Times before Power 
and Property were well fix'd, in which 
without doubt the King ſometimes Judici- 
ally aſſiſted, has fill'd ſome Heads with 
Dreams of Prerogative and Imperial 
Power, and I know not what (a) plenitudo 

-poteftatis lodged in the King by the Old 
Conſtitution: Yet, as tar as I have been 
able to obſerve, this judicial Authori- 
109 ty was not ſolely in the King, but was 
fl | incorporated with him and his Council, 
latere ſuio ſedentibus. He determin'd Cauſes 
| no otherwiſe than by their Aſſiſtance, c- 
i | cundum leges Terre, or, as ſometimes it is 
1 expreſsd, Leges & Conſuetudiues Anglik, 
Statut' Angliæ, & Afijſa Regni. And if 
the Caſe was at large, and no Remedy bj 
the Law, the abſolute Power gave the 
Rule: It was not conſider'd by thoſe 
Gentlemen, that the Terms of Sovereiguty 
and Subjedtion are vary'd over all the World; 
and with us in particular. For, 

It has heen reſolv'd () by all the Judges, 
that the King could not, in Perſon ad- 
judge any Cauſe: And, by Parliament, it 

has 


(a) Dr. Hicks, Dr. Johnſon, and others. 
(#) 12 Co. 64. 
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r has been enacted, (a) * That neither the 
i *® King, nor his Privy-Council, have, or 
C ought to have any Juriſdiction, Power, 


3 © or Authority, by Eagliſo Bill, Petition, 
“ Articles, Libel, or any other Arbitrary 


1 
l 
9 * Way eee to examine or draw 
; 3 

1 


fn 


ce into Queſtion, determine, or diſpoſe of 


„ the Lands, Tenements, Hereditaments, 
ec 


** 


- Goods, or Chattles, of any of the Sub- 
s ( © je&s of this Realm; but the ſame ought 
„ ( ro be tryed and determined in the ordi- 
s „ nary Courts of Juſtice, and by the or- 


ce Jinary Courſe of Law, which is only 
“ a Confirmation of Magna Charta.“ But 
this by the by. 

And thus much at preſent, concernin 
the Riſe of our Court of Equity, ſhall ſuf- 
fice : Its Opening at Neſiminſter, and 
Growth in Buſineſs, as far as may be pro- 
per for this Subject, will be hereafter men- 
tioned z in the mean time, we paſs on ta. 
{peak of the Maſter of the Rolls, and Ma- 
ſers in Chancery. 


5 
" % It ſeems to me, that the Officers and 
t 7 Aaniſters, who wrote to the Great Sea), ar 
1 Cz 1K 


. 


Pa) is Car. 1. c. 10. 
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firſt were probably twelve (a), and no more; 
whoſe Buſineſs was to write and enter 
Grants, Patents, Fc. For, by the Com- 
mon- Law, it was neceſſary, that the King's 
Grants, and other Acts, ſhould be enrolled; 
as alſo, that the Enrolments themſelves 
ſhould be kept in his own Cuſtody, which 
he did in his Court of Chancery, to the 
end, that he might know how to demand 
his Rent, and for the Benefit of the Gran- 
tee allo, that others might not obtain the 
Land; and this Enrolment was (5) made 
a Condition in Lay, annex'd to the Grant, 
and the Chancellor had the Care or 

Charge 


() I Judge thus from the Love both ſacred and 
prophane Antiquity had to this Number, In antient 
Time, the King had twelve Perſons that were call'd 
his Council of State. Co. Lit. 157. where is enumera- 
ted many Inftances, 12 Judges, 12 Jury-men, 12 
Apoſtles, 12 Stones, 12 Tribes. Aug. de Civitat. 
Dei, lib. 18. c. 10. 1 Kings iv. 7. 


(5) By Stat, 37 H. 8. c. 5, The Cuſtos Rotulo- 
rum in every Shire, ſhall be appointed by Bill, ſign'd 
by the King's own Hand: And the Stat, 34 and 44 
of Fdw, 6. c. 1, takes notice, That appointing of 
Crſics Rotulorum belong'd to the Chancellor; until 
that upon a ſiniſter Occaſion, it was taken from 
him, 
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Charge of the Records. (a) Qficium Cane 
cellarij eſt Sigillum Regis cuſtodire, ſimul 
cum Contrarotulis ſuis, pro proficuo Regnt. 
A Writer in H. Ild's Time ſays, Item ad 
ipſum pertinet rotul” de Cancellaria cuſtodia 
per ſuppoſitam perſonam z the Meaning, 
of which is, that the Chancellor kept 
them by his Deputy, who was called 
the Clerk, or Keeper of the Rolls. 

In 12 Edw. II. the Keeperthip of the 
Rolls was committed to Milliam de Ayre.. 
mine, by the King, de Aſenſu, or at the 
Nomination of the Chancellor; and Ni- 
cholas Watch, that was ſoon afterwards 
Clerk. of the Rolls, was ſtiled Clerk or 
Secretary of the Commands of Chancel- 
lor Ci F. Itherefore am without any doubt, 
that the Cu/?os Rotulorum was originally of 
the Chancellor's Nomination and Appoint- 
ment, as the Maſters are at this Day, and 
as the Cuſtos Rotulorum in every Shire was, 
until the Time of H. VIII. 

In 11 Edw. 3. John St. Paul was made 
Clerk of the Rolls, to hold as John Clif, 

C 3 the 


(a) Vide Selden's Office of Lord Chancellor, 
Spelman's Gloſſ. 106. 
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18 The HITIS TOR 
the late Clerk, injoyed it; and took the 


Oath of Office before the King himſelf, 
Robert de Stretford, Archdeacon of Canter- 


bury, that was then Chancellor, the Arch- 
| biſhop and others, then at Mor7lack; where- 


upon Match, his Predeceſſor, was diſcharg- 
ed, and recciv'd a Writ to delwer the Re- 
cords; by which it appears he was now bc- 
come an Officer of conſiderable Note: 
and it would ſeem as if he was ſetting up 
and diſputing a right of Office with the 
Chancellor, in theAppointment of a Perſon 
to be Porter of the Rolls; for, at this Time, 
the Court was Itinerant and carry'd from 
Place to Place, (a) and there was an Officer 
to attend with, and carry the Rolls where- 
ever it happen'd to ſit; when, per- 
haps, as an Expedient to decide the Con- 
teſt, it was agreed, that both ſhould join 
in the Appointment; which accordingly 
was done, and Adam de Martyn was the 

Perſon 


(a) There was a Porter and a Horſe kept, ſor 


carrying the Rolls from Place to Place. A Horſe for 
this Service was to be ſent by the Abbot of Ram- 


ſay, who play'd a ſly Trick of Jockeylhip; for 


inſtead of a good Horſe, he ſent a Jade, Clans 
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Perſon agreed upon; but this is my own 
Conjecture: And in Regard that the firſt 
Clerk of the Chancery, being uſually pre- 
ferr'd to be Keeper of the Rolls, the two 
Offices in Time became inſeparable, as they 
are at this Day; and ſo the Grant or Let- 
ters Patents of the one, which run Conſti- 
iuimas A. B. dilectum Clericum noſtrum Cuſto- 
dem Rotulor', conſtitute the Maſter of the 
Rolls firſt Maſter of the Chancery, convey- 
ing, by uſage, the two Capacities together; 
and ſome add a third, a Judicial Power to 
hear Cauſes in the Court, of which Notice 
will be hereafter taken. 

In Anno 18 of E. III. an Oath was ap- 
pointed by Parliament to be taken by him. 


* O U ſhall ſwear, That well and 
wo truely you ſhall ſerve our Sove- 
e reign Lord the King, and his People, in 
* the Office of a Clerk of the Chancery, to 
*© which ye ſhall be intituled ; and you 
ſhall not aſſent to, nor procure the King's 
Diſheriſon, nor perpetual Damage, to 
** your Power; nor you ſhall not do, nor 
e procure to be done, any Fraud, to any 
Man's Wrong, nor things that touch the 

cc keep- 
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„ keeping of the Seal; And ye ſhall law- 
« fully counſel in things that touch the 


% King, when ye ſhall be thereto required; 
& andthe Council which you know touch- 
ing him you ſhall conceal ; or if you 
c know the King's Diſheriſon, or perpe- 
“ tual Damage, or Fraud to be done upon 
“ 'Things which touch the Seal, you {hall 
“ put your lawful Power to redreſs and 
amend the fame ; and if you cannot do 
4 the fame, you ſhall certify the Chancel- 
ce lor, or others, which may do the fame, 
* to be amended to your Intent. 


** 


fa 


a 


0 


4 


* 


When H. III. had founded a Houſe for the 


Reception of Convert Jews; to keep them 
ſeparate from the reſt of their Nation, *twas 
put under the Direction and Care of an Of- 
ficer, called the Keeper of the Hou/e of Con- 
verts (now the Rolls;) which Office I doubt 
not was uſually granted to one of the Chan- 
cery-Clerks, (a) then living in the King's 


Palace; 


(a) Claus“ Anno 25 Edw. 3, an Order was ſent to 
the Hanaper to pay the Clerks, de primo gradu for Wa- 
terage, from the Palace at Weſtminſter to the Biſhop 
of Winchefter's, the Chancellor, about the King's 
Buſineſs; by which it ſeems, that the Clerks yet re- 
mained in the King's Houſe, 
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Palace; for I find it (a) granted to two ſucceſ- 
ſively for life, both of them alſo Clerks of 
the Rolls. And in Anno 15 E. III. that 


Office was annex d by Charter to the Keep- 


erſhip of the Rolls; and in the 5 iſt of that 
Reign, the Charter for ſome Detect in it was 
confirmed by Parliament, and Proviſion was 
made after the Deceaſe of M illiam de Bus ſtall, 
Clerk of the Rolls, or the next Avoidance 
of the Office, that the Chancellor or 
Keeper ſhould, for the future (5) inſtitute 
thercunto ; this rendered it more conſide- 


rable, and after it was endowed with this 
Houle, of the Gift and Patronage of the 
King, the Nomination of the Clerks, by 
degrees, has been ſolely granted by the 
Crown, excluſive of the Chancellor. He was 
anciently called, Gardein de Rolls, Clericus 
& Cuſtos Rotulor'; in latter Times, Clericus 
Parvæ Bage, & Cuſtos Rotulor & Domus 

Con- 


(a) Ry. Placita Parliamentaria, 556. granted to 
Oſrodoy and Milliam de Ayreminus. 


(% The Chancellor gave the Clerk of the Rolls 
Induction, and Inſtalment, into his Office, from 
this Time until long after, and until they continued 
of the Order of the Clergy; and from the Chappel 
and Furniture, we ſee about it, at this Day, 1 am 
apt tothink it was anciently conſidered as a Church. 


Preferment. 
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Convenſor and in no Statute, Maſter, un- 
til the 11th of H. VII. ch. 18. and yet in 
the 25th ch. of the ſame Year, he is called 
Clerk, and as ſuch till takes his Oath of 
Ofhce. He is now an Officer of State, is 
to be preſent at the Naming of the Juſti- 
ces of the Peace, Sheriffs, Eſcheators, 
Cuſtomers, Comptrollers, and other Offi- 
cers, has his Rank between the two 
Chief Juſtices; and, if a ſpiritual Man, may 
be non-reſident, and may act by Deputy. 
Doctor Young, the Matter of the Rolls, 


in Commillion with Nile, at the Rati- 
fication of a Treaty with France, (a) was 
{tiled Vic C anceiiurius Angliæ, and not im- 
Properly, ſiuce, on that Occaſion, it was 
but right for the Doctor, the King's Ple- 
nipotentiary, to appear in a Character of 


Honour, and that of (5) Vice-Chancellor 


(a) Rot. Franc. 6 H. 8. Was 
(65) Licens' conceſi Johan, Waltham Cuſtod“ Rot' 
Cancell” Regis ad debutand' ſufficien' deputat' loco ſuo 
ga R. 2. There have been two Sorts of Vice-Chan- 
cellors amongſt us, one, as I take it, exerciſing the 
Function of a Lord Chancellor, in Matters of Juſtice, 
or as an ordinary Judge, as Caiulus, in the Time of 
Richard the Firſt ; another, who, as it ſeems, was 
chief Secretary to the Chancellor, authorized for a 
ſpecial Purpoſe, to write the Patent of the Prince, 
as was Sywardus, whoſe Name was ſubſcribed to a 
Charter of Edward the Confeſſor, Ego Sywardus we- 
| tarits 
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was well enough applied, ſince in the Ab- 
ſence of the Chancellor the Keeperthip 
of the Seals had been often conferred upon 
him. Bur no farther, at preſent, is ne- 
ceſſary to ſhew the original Inſtitution of 
this Office by the Common Law; he was 
an Officer of early original, if not coeval 
with the Chancellor himſelf. The Maſters 
come next in order to be conſidered. 

We have premiſed a Suppoſition, that 
anciently there were twelve Clerks, atten- 
dant upon the Chancery, to write to the 
Seal, and make out Original Writs, cal- 
led the Brevia formata, or de Curſu, becauſe 
they were eftabliſh'd by Parliament, and 
are compiled as a Body of the Rules, and 
Principles of the Common Law, in the 
Book called the Regiſter; theſe Writs be- 
ing de Curſu, or of common Right, the 
Makers of them were called Cur/itors, and 
theſe were called Clerici de ſecundd forms, 
in Oppoſition to the Clerici de prima forma, 
which are thought to be Officers of a lets 
ancient Date. This Order of the Clerks 
de iim forma are ſaid to begin, when, in 

Pro- 


tarius ad vicem Rembaldi Reg" Mageſtat' Cancellar” 


kanc chartam ſcripſi & ſubſcripſs. Jan. Angl. 128. 
Spelm. Gloſſ. 109. 


e 


4 
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Proceſs of Time, new Caſes ſprung up, that 
required new Remedies, to which the Writs 
in the Regiſter were thought not appli- 
_ cable; the Formation of new Writs be- 
came then neceſſary, in the Opinion of the 
| ancient Lawyers, and theſe Sett of Clerks 
de prima forma were eſtablithed for that 
Purpoſe, perhaps about the Time of the 
: Statute, 31 Edw. I. c. 23. which enacts, 

| Quotieſcunq; de ceter evenerit in Cancellaria 
nod i in uno Caſu reperit' brev' & in confi mil; 
ö caſus (a) cadente, ſub eodem Jure, & ſimili in- 
digente remedio non reperitur breve. Concor- 
1 dent Clerici de Cancellaria in breve faciendo, 
4 del alterminent querentes in prox Parlia- 
1 ment” & ſcribantur caſus in quibus concordare 
non poſſunt, & de conſenſu Juriſperitor' fiat 
beve, ne contingat de cetero quod Cur” Dow” 
Regis deficiat conquerentibus in Fuſtitia per- 
quirenda. To this new Inſtitution of Clerks, 
H ta, in his Book of the Laws of England, 


| wrote 
(a) The Writ de Ingreſſu in conflmili caſu, and 
many others, were formed in Purſuance of this 
Act; and, perhaps, this further Uſe was made of 
theſe Clerks, de primo gradu, to write Writs for the — 
Government; for a great deal of Buſineſs was done 
formerly this Way; the King's Commands and In- 
junctions were ſent in the Form of Writs, Fitz, N. 
Br, 31, 206. 2 Inſt, 405, 8 Co. 48, 49. 
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wrote in the following Reign, ſcems to 
refer, where, ſpeaking of the Chancellor, 
he has theſe words, Cui afſucient” Clerici 
honeſti circumſpecti, Domino Regt Jurati, 
qui in legibus & conſuetudinibus Anglicanis 
Notitiam habeant pleniorem; quorum Oſſici- 
um ſit ſupplicationes & querelas conquerenti= 
iin audire, & examinare, & eis debitum re- 
medium exhibere, per brevia Regis, where 
the Words Notitiam habeant pleniorem, 
ſeem to refer to the want of Skill and 
Learning in the old Clerks, for framing 
of the new Writs and 'tis the more pro- 
bable, ſince the Brevia formata, ſoon af- 
ter this time, went into difule. Theſe 
Clerks de prima forma, or as ſometimes 
they are called de promo gradu, and majors 
orads, and Magni Clerici, were in Number 
12. as appears from the following Record. 

Rex Omnibus, &c. Salutem, Volentes 
ſecuritat' dilecti Clerici noſiri Thomæ de Thal- 
wall an drodeciin Clericor” in Cancell' noſtra 
de primo gradu; whom, as 'tis recited, the 
Duke of Lancaſter, the King's Son, had 
made Chancellor of the Dutchy. The 
Writ goes on, Conceſſimus quod gradus & lo- 
cas ipſius Thomæ in Cancellar” noſtra, tam in 


abſentia 
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abſentia ſua quam preſentia, abſq; detri- 
mento ſeu prejudicio eorundem, quam din ipſe 
in obſequio dicti ſilij noſtri, fic flare contigerit, 
imegri & illeſi permaneant. Et quod predict 
Thomas Robas n'ras pro eodem gradu debita; 
& conſuetas a Caucel' n'ra percipiet, & Locum 
ſaum per Clericum ſiuum Deputand in Hoſpiti 
ejuſdm* Cancellar” in ipſius Thome abſentia 
preſiiterit, dum fic in obſequio d'ci filij n'ri con- 
tinuet, prout ante hæc tempora in Caſu conſimi- * © 
li fieri conſuevit, teſte R. apud Weſtm. 288 
die Apri Anno R'ni n'ri 5 IL. per Bre de privat 
Sigil' Thus it appears, theſe Clerks e 
primo gradu were twelve in number; they 
lived in the Chancellor's Houſe, and 
had Robes of the King's Allowance : 
That the King frequently diſpenſed with 
their Attendance in Chancery, and allow'd 
em to make a Deputy. So Henington, a 
Clerk de primo gradu, was made Maſter of 
Rolls in Ireland, and was allowed to keep 
his Place in the Chancery of England, and 
had a Licence to makca Deputy; and ſome- 
times the Clerks de ſecundo gradi were ad- : 
vanced to the firſt Form: And theſe | ** 
Twelve are they who were in after-times, | © 
and at this Day are called Maſters in Chan- 
6095 


* 


. 2 
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ery; and at the Entrance to their Office 
take the following Oath : 


£c 


cc 
cc 
cc 


E ſhall ſwear, that well and truly 

« ye {hall ſerve the King, our 
Sovereign Lord, and his People, in the 
Office of one of the Maſters of his 
Chancery, to which ye be called. Ye 
ſhall not aſſent ne procure the diſheri- 
tance, ne perpetual Damage of the 
King to your Power, ne Fraud ye 
ſhall not do, nor cauſe to be made 
wrongfully to any of his People, ne 
in any thing that toucheth the Seal], 
And lawfully, ye ſhall council in the 
Things that toucheth the King, when 
ye ſhall be thercunto required ; and 
the Council that ye ſhall give touching 
him, ye ſhall not diſcloſe ; and that he 
know any thing of the Diſheritance, 
or Damage of the King, or Fraud to 
be made upon any thing that toucheth 
the keeping of the Scale, ye ſhall put 
your lawful Power it to redreſs,” amend, 
and if that ye cannot do, ye ſhall ad- 
vile the Chancellor or Lord-Keeper of 
the Seal, or other which may that a- 
2 | % mend 
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« mend to your Power; As God you help. 
Which is almoſt verbatim the ſame with 
the Cuſtos Rotulor 


The Writs that were formed by the 
Clerks de prima forma were called (a) Brevia 
Magiſtralia, in Oppoſition to the Brevia 
formala; and, on Account of their Learn- 


ning, they were called of latter Times 


Magiſtri Cancellariæ. If the Lord Chan- 
cellor, and theſe his Clerks, agreed in the 
Form of a Writ, that Form ſtood for a 
Law, and there was no (/) Reference to 
Parliament 3 but if they did not agree, 
then they were to reſort thither, and there- 
fore, either it happen'd by their Diſagree- 
ment, or the Decay of Learning a- 
mong{t;them was probably the Cauſe, we 
find in the Law Books Writs, both of the 
original and judicial Kind, running in 

the 


(a) jehu Webbs Caſe. Fleta l. 2. c. 12. Habet & 
Rex Clericos ſuos Prothonotarios in Officio illo, qui cum 
Clericis exc, Familiares Regis eſſe conſue verunt, & precipue 
ad victum & veſtitum, qui ad brevia ee. dum 
diverſitat' querelarum ſunt Intitulati, & qui omnes 
pro victa & veſtitu de proſicuis fegilli in cujuſcunquę 


aſus pervenerit debent honeſie inveniri. 
(b) Eg. Arg. on Poſinar, 
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the Stile of the Parliament: As the Writ 
of Waſt begins, Cum de Communi Concilio 
Regni; another, Cum in Parliamento no- 
ſtro apud Northampton, Cc. But the Oc- 
caſions of the Brevia Magiſtralia grew leſs 
and leſs. 

And, indeed, there ſeems to me never to 
have been any great Occaſion for them (a), 
for the judges at this Time held themſelves 
ſo ſtrict and punctually to the Writs in 
the Regiſter, that they would not ſuffer 
an old Writ to ſerve a new Caſe, al- 
though the Reaſon was the ſame, if there 
was the leaſt Variance in Circumſtances. 
Now the Judges gave Allowance to the 
ancient Forms of Writs, when the Sub- 
{tance and Reaſons of a new Caſe fell 
under the old, and put the Pit” to his 

D 3 Special 

(a) 2 Inft, 407, 408. 8 Co. 49. Dy. 83. e. g. In 
the Writ of Aſſiſe of Darrein Preſentment, which 
runs thus; Quis advocatus tempore pacis preſentavit ul» 
#1mam perſonam quæ mortua eff, If an Uſurpation 
was made on me when my Church became void by 
the Death of the Incumbent, I had this Writ; but if 
the Incumbent had reſigned, and the Church became 
void by Reſignation and not by Death, this Wrix 


was adi permirred to ſerve me againſt an Uluryer, 
F. N. 5B. 51. 1 4. by - | 7˙ 
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Special Count, to expreſs the Circum- 
ſtance and Manner of it. The Chancellor 
and his Clerks continued in the King's Pa- 
lace, until about the 4th (a) of Edw. III. 
at which Time it is ſuppoſed that Court, 
and the King's Bench, became reſident at 
Weſtminſter : They were commonly called 
Court Lawyers, and Purveyance was ſpeci- 
ally made for them by Parliament, as a part 
of the King's Houſhold, until An. 4 of 
that King, and then all further Purveyance 
(5) was prohibited to be made for them: 
About which Time, the Chancellor and 
the Society of Clerks were ſevered, and or- 
dered away from the Court, on certain po- 
litick Conſiderations. The Conjecture 
ſtards thus; They left the King's Palace 
when their Purveyance was to ceaſe, which 
had alſo the Effect of fixing the Court in 
Weftminſier-Hall. () After their Departure 


from 


(a) V. Rot. Pat. 10. E. 3. Pars 2, M. 20. 2 E. 3. 
FA I. M. 33, 10 Co. 73. 

(5) Purveyance was a Proviſion made and levied 
for the King and his Houſhold on the Subject; a 
Grievance much complained of in Afﬀter-time, and 
now taken away. 

(-) Some think this Court, and the King's Bench 

were 
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from the King's Court, the Chancellor had 

a Houſe provided for him at the Expence 
of the Crown, where all the Clerks of the 
Chancery, during the ſaid Reign of E. III. 
(according to Sir Robert Cotton) had their 
Diet, Apparel, and Allowances continued 
to them; and, as I believe, ſometimes in a 
ſeparate Houſe, called the Hoſpit' Cancellar? 
(a) as the Chancellor thought convenient; 
and 


were fixed in We/tminſter-Hall, (prout 10 Co. 73.) at 
one time, viz. in the 4th of E. 3. which ] think is a 
Miſtake, for A. 8 of the King, it was Enacted, That 
the King's Bench ſhould ſtay in Warwick-ſhire after 
Eaſter next, for that Jeoffry le Scroop, Chief Juſtice, 
is very buly in the King's weighty Affairs, whoſe 
Place to ſupply Sir Richard Willoughby is appointed, 
and Sir William Sharſhull is aſſigned with him, one 


of the Juſtices of the King's Bench, Pryn Coll, 16. 
(a). The Hoſpitium Cancellaris was the publick 


Office where the Clerks had their Stalls or Places, 
which they got Licence from the King to hold, 
when they were employ'd Abroad ; perhaps the 


Chancery-Office is ſprung from it; 
Claus A. 41. E. 3. there is a Writ to Ravenſore, the 


Clerk of the Hanaper, to pay the Clerks, de primg 
form4, ſeveral Sums of Money to buy a Barge, and 
for a Man to take Care of it, as alſo to keep it in 
Repair, pro paſſagio ſuo (as the King there ſays) ultra 
Anuam Thameſis ad Mandatum Simon Archiep” 

Cantnar” 


© 
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venient; and at laſt a Regulation was 
made of them, and they were divided be- 
tween the Chancellor and Keeper of the 
Rolls, viz. the Clerks then or ſince called 
the Six Clerks, the Clerks of the Petty 
Bag, and the Examiner of Patents were af- 
aſſigned to the Clerk of the Rolls; the 
Clerks, de prima forma, of whom only 'tis 
our Intention to ſpeak, and the reſt, re- 
mained with the Chancellor. 
By the ſpecial Appointment of Parlia- 
ment theſe twelve Clerks, or Maſters, 
were made Coadjutors with the Chan- 
cellor, and had equal Authority with him 
in the forming the Brevia Magiſtralia; for 
unleſs they all agreed, they were to go 
to Parliament. But this I ſay, was by ſpe- 
ial Appointment, for in all other Caſes, 
by the Conſtitution of the Court, they are 


Aſſiſtants to, or, as they were properly 


ſtiled, the Council of the Chancellor, for 


which we have this remarkable Record. 
fl The 


Cantuar' Cancellarij noſtri de Lambeth; ub; Hoſpitiuns 


Cancellarij noſiri jam tenetur. 
Claus“ 19. E. 3. Memorandum qd' Cancellarius & 


Clerici ſui teneant Hoſpitium ſuum in Domibus Hoſpital 


wocat” Meaſon Dieu apud Dover, quando Rex ibid'm 
moram fecerit. 
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(a) The Abbot of St. James by North- 
ampton, 12% E. IId. was ſummoned to a 
Parliament at York ; he cauſes Search to be 
made, whether he was ſummoned per fim- 
plex brev' or per Reg'rum Cancellarie ; and 
finding it by the latter, he applied to Wil- 
liam de Ayremine the Clerk of the Rolls, (6) 
to have his Name ſtruck off the Roll, but 
the Clerk refuſed him; ſo he exhibits his 
Bill to the Lord Chancellor, John Hotham, 
Biſhop of Eh, and complained, that his 
name was enrolled in the Chancery to be 
ſummoned to Parliament z whereas he al- 
ledged, he held not per Baroniam, and 
that neither he nor his Predeceſſors were ever 
ſummoned before : Whereupon this De- 
cree was made, D'nus Cancellarius cum ſug 
Con/ilio Ordinavit, quod nomen predict“ Ab- 
batis a Reg' ro Cancellar” deleretur. This 


Council of the Chancellor, or Clerks, ſign 


this Decree, viz. the Clerk of the Rolls 
firſt, 
Upon 


(a) Selden, Epiſt. ad Auguſt. Vincent. 1. v. 1696. 

(5) The Parliament were anciently called over 
by the Roll, or Regiſter, in the Chancery, v. Cotze 
Records, 


34 The HIST OR 


Upon which a learned Author, more than 
once mentioned, ters, and very juſtly, that 
theſe (a) Clerks act as Council, or Aſliſtants, 
to the Chancellor: 2dly, That che Chancel- 
lor is the only Judge here, and pronounces 
the OrderCANCELLAR' cum ſuo Con- 

flio ORDINAT TT, in which the Ma- 
ſters had no judicial Voice, unlike what it is 
in other Courts, there the Juſtices are Coju- 
dices with the Chief Judge, and have Places 
and Voices with him (5). 'The 


(a) Fleta, ſpeaking of them, ſays, Collaterales & 
Soct; Cancellarij eſſe dicuntur. 

(%) 4.12. K. 2. Certain Orders were made for 
the Regulation of the Court, by the unanimous and 
joint Conſent of all the Clerks de primꝗ forms; they 
run thus, Ordinatum eſt per Dom" Canc' Angl &- 
per duodecim Clericos, de primg formg; & c. by which 
it is ordained, that the Cuſtos Rotulorum, who before 


had only 3 Clerks, by Reaſon of the Encreaſe of 


Buſineſs, ſhould now have added to him three more 
Clerks to write in the Rolls. Which 1 ſuppoſe, is 
the Origin of the Six Clerks. 

nem, The reſt of the Clerks, de prims forms; 
ſhould have three Clerks; provided none of them 
ſhould be married; which Proviſion was alſo made 
Relation to the ſaid ſix Clerks, 

Item, the ſaid twelve Clerks ſhould live together 
in one Houſe, or ſeparately, but not among the 
Clerks of inferior Order, propter Honeſtatem Honoris, 
& Gradus eorundem, under Pain of Expulſion. 

Item, 
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The Buſineſs of writing and framing 
Writs continued not long; and although 
they kept their Places and Penſions in Chan- 
cery, as Clerks, yet they were ſo ſmall, 
that they ſought out for other Employ- 
ments, and were provided for in different 
Ways; ſome preterred to * Benefices, ſome 
to be Clerks of the Hanaper, Thekuall to 
the Chancellorſhip of the Dutchy; He— 
znington was made Maſter of the Rolls in 


[reland; ſome of them again frequently ap- 
pointed Cuffodes Sigilli; and until Queen 
_ Elizabeth's Time had nothing to do but a- 
bout the Buſineſs of the Seal, in the Courſe 
of the Court, according to the Common 

Law, 


Item, The Clerks, ſecunds; Form, who dwelt not 
in the Hou of the Cuſtos Rotulorum, ſhould live to- 
gether, or ſeparately, but not mix with the leſſer 
Clerks, for the ſame Reaſon. 

ltem, Three of the Clerks, de proms Formg, ſhall 
attend the Couit every Term, as antiently, 

Item, For the future, there ſhould be twenty-four 
Cui fſitors, 

tem, By the antient Conſtitution of the Court, it 
belonged to the Chancellor to preſent the Chancery- 
Clerks to the King's Churches, not exceeding 20 
Marks in Value; then, after this Recital, 'tis added, 
May it pleaſe the King, to confirm the ſaid antient 
Right or Uſage for the T.me to come. 
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Law, in which they were grown ſo igno- 
rant, (a) that in Queen Mary's Time a Bill 
was preferred to reform them; which be- 
cauſe it contains a good deal of Hiſtory con- 
cerning theſe Matters, there needs no Ex- 
cuſe to ſet it down, as I had it from a very 
learned and honourable Gentleman. 


To the Right Reverend Father in 
God * Biſhop of Winche- 
ſter, and Lord Chancellor of Eng- 
land. Ie 


« F N moſt humble wiſe ſheweth unto 
your good Lordſhip, your daily Ora- 
© tor, John Baron, the oldeit Councellor 
* now remaining in this honourable Court 
© of Chancery, that whereas till now of late 
© Days, the greateſt Number ofthe Maſters 
in Chancery were, from their Youth, 
brought up in the ſaid Court, which had 
not only perfect Knowledge inthe Courſe 


cc of 


(a) They loſt their Learning in the Laws, and 
came to be Men of another Profeſſion. The Chan- 
cellor took Advantage of their Leiſure, and 1efer- 

red 
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of the ſaid Court, but alſo were expert 
in all kind of Writs, as well original as 

judicial, contained in the Regiſter, and 
other Books, at which Time no Writ 
did paſs the Seal, until ſuch Time as it 
was examined whether it was true and 
agreeable to the Regitter, and alſo in 
true Courſe, and fair written, it was 
then plied up by the ſaid Maſter, and put 
into the Ply-Bag; and when all the 
Writs were ſo examined, and put into 
the faid Bag, if my Lord Chancel- 
lor did not ſeal at that Time, then the 
ſaid Bag was ſealed up with the Sea! 
of the Maſter of the Rolls, for the Time 
being, if he were there then preſent; 
and in his Abſence, with the Seal of the 
moſt anticnt Maſter, then being preſent ; 
and fo ſealed, delivered to the Clerk of 
the Hanaper, or his Deputy, for the 
Time being, who had the Cuſtody there- 
of until fuch Time as the Lord Chan- 
cellor, or the Keeper of the Great Seal, 


& for the Time being, did ſeal; ſo that then 


E. © na 


red the Examination of Cauſes to them, of which 
new Employment the People at that Time com- 
plained, Pract, of Ch, 69, 70, v. Stat, 1 Jas. c 10. 
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40 


cc 
oc 
CC 
cc 


no Writ did paſs the Scal, except it 
were true, and in courſe, and alſo fair 
written, but was rejected and put back 
from the Seal: By Means whereof the 
Youth, then being in the Court, did 
not only practiſe to write fair, but alfo 
ſtudied, and applied their whole Mind 
to have Knowledge and Cunning, with- 
out which they were at that Time fully 
perſwaded not to come to any Promo- 
tion in the ſaid Court, nor yet to be 
any Gainer ; for at that Time, none of 


the Maſters of the Chancery's Clerks, 


nor none of any of the other Officer's 
* Clerks of the ſaid Court, (the Maſter 
of the Rolls's Clerk only excepted) had 
the whole Profits of any kind of Writs 
coming to their Hands; and, ſaving 
Three-Penny Writs, and Six-Penny 
Writs, until ſuch Time as for his Cun- 


ning and long Continuance in the 


Court, he ſhould be habled by the 


whole Court to be a Curſitor, and 


make Writs and Proceſs in his own 
Name; and ſo being habled by the moſt 
ancient Maſter of the Chancery then 


preſent, he was preſented to the Maſter 
at of 


_— F — . — 
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of the Rolls, for the Time being ; and 
then the Mafter of the Rolls admit- 
ted him, and gave him his Oath, 
which was then great Encouraging to 
the Youth in the ſaid Court, to apply 
themſelves to get Knowledge and Cun- 
ning, without which they know per- 
tectly they would be no Gainers, nor 
admitted to be a Curſitor, nor to be 
One of the Maſter of the Rolls his 
Clerks ; for at that Time the Maſter 
of the Rolls would receive none to bo 
his Clerks, to have Courſe to the Re- 
cords, but ſuch as he ſhould be per- 
ſwaded by the Officers of the ſaid Court, 
to be of a long Continuance, and alſo 
of the moſt Knowledge in the Court, 
(except Officers) being in Gift of the 
Maſter of the Rolls: The eldeſt Clerk 
of the Maſter of the Rolls's Clerks was 
preferr'd to the faid Office. And now 
at this preſent Time there 1s not one 
of the Maſters of Chancery (Mr. Croke 
only excepted, who now diſcontinueth, 
and cometh ſeldom there, the more Pity 
is) which hath been brought up in 
Chancery, and hath Knowledge in all 

E 2 « Kind 
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Kind of Writs; and, although the Re- 


* ſidue of the Maſters in Chancery be of 
* much Worſhip, and the greateſt Num- 
* ber of them very well learned in the 
* Civil Law, yet for that they have not 
© the Knowledge of the Courſe and Na- 
* ture of Writs, contained in the Regi- 
ce ſter, they ſuffer their Clerks, which 
„ write in their Names, to have the whole 
Profits of all Kind of Writs, and other 
Things, coming to their Hands, by 
« Reaſon thereof; whereas then the Ma- 
* {ters had the Profits of all Things 
coming to their Hands, except Three- 
& Penny Writs, and Six-Penny Writs, as 
“ is before ſaid : They ſtudied, and ap- 
« ply'd their Minds to have Cunning and 
« Knowledge : Now, their daily Study 
cc and Policy is, without Knowledge, by 
cc all Means poſſible, as well by themſelves 
cc as by other their Friends and Acquain- 
cc tance, to procure other Men's Clients 
« from them; and divers of them, to at- 
cc tain their Purpoſe, will compound with 
cc an Attorney at the Common Law, to 
ce give him the Moiety of the Fees of as 
« many Writs as he ſhall bring to his 
: Hands ; 


eq 


CC 
cc 
cc 
cc 
cc 


of the CHANCERY. 41 


Hands; and ſome of them will not 
ſtick to give three Parts of his Fees to 
the Attorney, and content himſelf with 
one Part; ſo that now for lack of Ma- 
ſters in the Chancery, which ought to 


© examine the Writs, every Chancery- 


cc 


cc 
* 


Man, as well the Ignorant as the other, 
plieth his own Writs, and putteth them 
to the Seal, without further Examina- 
tion; by Reaſon whereof, divers of 


them, many times, being ignorant, put 


to the Seal ſome Writs which ought 
to pay Fine to the Queen's Majeſty, and 
alſo ſome other Writs which ought to 
pay a Fine to the Lord Chancellor, and 
the Maſter of the Rolls, without pay- 
ing any Fine at all : By means whereof, 
it is come to paſs, that a young Chan- 
cery-Man, being but of little Continu- 

ance, and leſs Knowledge, doth make 
and marr more Writs in a Term, than 
an old Chancery-Man, having Know- 
ledge, doth make in an whole Year, 
May it therefore pleaſe your good Lord- 
ſhip, That, for as much as the Court is 
now ſo far out of order, it may be 
© brought to pa; by your Wiſdora and 
E 3 Policy 
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Policy, that the Youth in the Court 
“may be compelled to have Knowledge, 
before they have the whole Profits of 
„Things coming to their Hands, which 


4 do pals the Seal; which if by your 


“ good Lordſhip's Wiſdom and Policy 
& ſhall be brought to paſs, you ſhall not 
& only do acceptable Service to the 
& Queen's Majeſty and the Common- 


& Wealth, but alſo be an Occaſion that 


the Court of Chancery, within a ſhort 
* Time, ſhall flouriſh in Knowledge, 


& better than it hath done any Time with- 


“in this Forty and Four Years paſt; and 
your ſaid Orator ſhall daily pray, &c. 


I ſuppoſe Counſellor Baron was a Ma- 
ſter in Chancery. The Term Counſellor, 
I think, was not yet apply'd to Gentle- 
men of the Long Robe. Theſe in this 
Age went under the Name of Appren- 
zices; afterwards Barriſters, and Serjeants ; 
and he appears to have Learning enough to 
know, that Counſellor was a proper Ap- 
pellation for a Maſter in Chancery. Now 
to cloſe up what I intend to offer at 


preſent, concerning the Maſters, I ob- 


, ſerve 
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ſerve, that it is in the Reſpect that they 
are Counſellors or Aſſiſtants to the Chan- 
cellor, that they have the Honour to fit 
upon the Bench with him in open Court; 
and it is in that reſpect, I ſuppoſe, they 
claim Precedency of Serjeants at Law, 
which Sir Edward Coke 1s pleaſed to 4e 
termine againſt them; and as formerly 
they were Members of the King's Court, 
they attend the Houſe of Lords; claim, 
and have a Right to aſſiſt at the Corona- 
tion of our Kings. 

I have now done with the Common 
Law Conſtitution of the Court, intend- 
ed to be ſpoken of ; and having before 
taken Notice how the Court of Equity 
became joyn'd or annex'd to the other 
Common Law Court of the Chancery, by 
turning over to the Chancellor, the ordi- 
nary Judge, in proceſs of Time, the ſole 
hearing of Petitions and Suits made to the 
King himſelf : I there broke off the 
Continuation of what I had further to 
add concerning it, as a Court of Equity, 
with an Intent to reſume it in this Place, 
as more orderly for my Purpoſe, to ſhew 
the judicial Authority and Power it is in- 
truſted with. 'The 
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The Commencement of the Chance 


fore been anticipated, is untraceable, and 
has Preſcription for its Parent : But when 
his Juriſdiction began to body out into 
ſomething like a Court, we may make 
ſome Judgment from that which follows; 
and by obſerving the Progreſs it made in 
Buſineſs and Power, judge better of the 
Uſe of the Maſters therein, what Functi- 
ons they held, and the Grounds and Rea- 
ſons on which their Rights do depend. 

Some have ſaid there was a ſettled 
Court of Equity held by the Chancellor 
alone, at the Time of the Statute 28 E. I. 
which ordains, 'That the Chancellor and 
Juſtices ſhall follow the King, to the In- 
tent, that he might always have Men 
learned in the Laws near at hand, to aſſiſt 
him in Adminiitration of Juſtice : For 
we are inform'd, that in the Firſt of this 
King, the Chancellor fat in Cur” Cancellar” 
aſſociated with many Peers, hearing a 
Matter concerning Hind/or Foreſt. And 
Sir H. Spelman ſays, Sub hoc Seculo Solus 
cognoverit Cauſas. If Sir Henry means, 
that he heard Cauſes, as an ordinary Judge 
13 


lor's equitable Authority, by what has be- 


_— Ie A 1 7 * 
„ „„ Re Ars Abdel ary 7 "IS 


A 
4 
EY 

4 


N 

1 

4 

: 3 


— 


of the CHANCERY. 45 


in the Common Law Court, (a) tis right; 
but if as a ſole Judge of Equity by Petiti- 
on, Sir Edward Coke is againſt him, and 
holds that the Chancellor had then no 
Court of Equity; and indeed the very 
Statute itſelf is a Proof of it; but it is 
only a Court of Record of ordinary Juriſ- 
diction, according to the Courſe of the 
Common Law. And Mr. Lambert, who 
was a great Searcher of Antiquities and 
Records in the Tower, of which he had 
the Keeping, and alſo a learned Man, 
and a Maſter in Chancery, in his Treatiſe 
of the Juriſdiction of Courts, ſays, he 
could not find that the Chancellor had 
any Court of Equity before the Time 
of Henny the IVth. in whoſe Days, = 
Reaſon of the inteſtine Troubles, Feot- 
ments to Uſes did firſt begin, as ſome 
think, or elſe did firſt grow common and 
familiar. It is certain, no Notice is taken 

of 


(a) 14 E. 1, Robert Burnell, Biſhop of Bath, was 
both Chancellor and Chief Juſtice. And it is ſaid, 


that the Chancery and King's Bench were but one 


Place. Spelm, 2 Inſt, 552, v. 10. E. 3. and 47 E. 3. 
So Finchden, Chief Juſtice of the Common-Pleas, 
ſays, he will adviſe with the Chancellor and Juſti- 
ces of the King's-Bench, 
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of it, as a Court of Equity, by our Books, 


until the Reign of. VI. and it is not to 
be expected there ſhould, ſince Lord EA 
mere himſelf ſays, and fo the Truth 1s, there 
is no Record of Proceedings, by way of 
Petition, or Exgliſb Bill, before that Time, 
to be found in the Office of Records : But 
Records, Reports, and Caſes, are plenti- 
ful enough, in its ordinary Juriſdiction, 
long before. 


Some conjecture, that this Court of 
Equity began under Cardinal Beauford, 
that was Son of John of Gaunt, and Biſhop 
of Wincheſter, in the Reign of H. V. and 
encreaſed in Cardinal Kimp's Time, who 
was Chancellor 28 H. VI. but moſt of all 
in Cardinal Molſey's Time, from the 8th to 
the 21ſt of H. VIII. Others have thought 
that the Chancellor was made ſole Judge 
in this Court, as a Court of Equity, in the 
36 of E. III. By which it is enacted, that 
if any Man think himſelf aggrieved, con- 


trary to the Articles of that Parliament, 


or any others, contained in divers Sta- 
tutes, will come to the Chancery, and there 
make his Complaint, he ſhall there pre- 
ſently have Remedy, by Force of the ſaid 


Articles. 
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Articles and Statutes, without elſewhere 
purſuing to have Remedy. 

But altho' my Lord Coke is of Opinion 
that no equitable Juriſdiction was thereby 
given, yet there are thoſe who differ 
from him, in that reſpect, becauſe the 
Words of the Act, Pithout elſewhere 
purſuing to have Remedy, confines the Re- 
medy to this Court. Theſe Words, With- 
out elſewhere purſuing to have Remedy, in 
their Opinion, exclude all other Juriſdic- 
tion whatſoever. However, it can't be 
deny'd, that it enlarged the Power of the 
Chancellor. 2 E. III. In Theoband de Ve- 
ron's Caſe, in a Caſe of Livery, which 
concerned his ordinary Power, the Chan- 
cellor indeed, in that Caſe, ſaid, that the 
Chancery was a Court of Equity, where 
we grant a Writ to every Man that comes 
to demand his Heritage, according to that 
which is found by Office: Vet there are 
thoſe who will not allow it to be a Court 
of Equity, in the known Extent and Sig- 
nification of the Word. All Courts, ſay 
they, are Courts of Equity, to adminiſter 
Juſtice, according to the Courſe of the 


Common Law. 
In 
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In this Reign, according to my Lord 
Coke, there were few Petitions or Cauſes. 


It is celebrated for having the wiſeſt 
Lawyers that ever were. The Laws were 


in their Aſcendant; and Cauſes were learn- 
edly and juſtly managed by their Skill in 


good Pleading (The greateſt Honour and 


Ornament of the Law, ſays Sir Edward 
Cote, ) which always prevents Chancery 


Suits, as the (a) Neglect and Ignorance of 


it has been obſerved to breed them. Per- 
ſonal Eſtates were then ſmall Accounts: 
That ſwelling Title of the Court in theſe 
latter Ages, were wholly managed at Law. 
According to the Writ in the Regiſter, 


Uſes and Truſts were, as I think, not yet 
in being. (5) The Parliament exerciſed an 
| Abſolute 


(a) 21 E. 4. 23. If Counſellors would be good 
Pleaders, there would not be ſo many Subpœna's 
try'd in Chancery ; for divers of thoſe Chancery 
Matters might be turned into Actions on the Caſe, 

(%) Actions were uſual in Parliament, Vide Book 
of Pleas in Parliament, at . the Tower. Fol, 44. 
Matters of Abſolute Juriſdiction ſeem to be very 
commonly determined there. The Petitions a- 
gainſt Extortion, Fraud, and Arbitrary Proceedings, 
are numerous. Petition of Magdulphus, Earl of 


Fife, againſt John, King of Scotland, for forcibly 
| taking 
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Abſolute Juriſdiction; for when a Matter 
was againſt Reaſon and Conſcience, and 
the Party had no Remedy by Common 
Law, it was uſual to ſue for Remedy in 
Parliament, that was holden of Courſe 


twice every Year. All Matters of Diffi- 


culty were adjourn'd likewiſe to the Par- 
liament, from inferior Courts. The Court 
call'd The King's Council, exerciſed an un- 
limited Power, and ſufficiently accounts 
for the Silence of the Law Books, and Re- 
cords, before the Reign of H. VI. 

And therefore, altho' the Chancellor is 
ſuppos'd to be ſettled in Meſtminſter-Hall, 
in this Reign, yet he had no ſettled Bu- 
ſineſs in his Court, as a Court of Equity, 
but only as a Court of Common Law; for 
People yet continu'd to follow the King 
with Petitions, which grew frivilous, and 
vexatious, to that Degree, that the Par- 
liament took Notice of them, and enacted, 
That all who make ſuch Suggeſtions be 
ſent before the Chancellor and Treaſurer, 


F and 


taking away his Poſſeſſions in the County of Fife; 


and a Scire Facias was awarded to the Sheriff of 
Northumberland, to warn the ſaid King of Scotland 
to appear in Parliament, and he did appear, 
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and the great Council, to find Surety to 
purſue their Suits with Effect, or to ſuffer 
ſuch Puniſhment as the Defendant ſhould 
have ſuffer'd, in caſe the Suggeſtion had 
been true, and found for the Plaintiff. This 
ACt has been expounded to be meant of 
the Chancellor in the Chancery alone, as tis 
ſaid, and yet the Petitions were indorſed to 
the Arch-biſhop, and Council, calling to 
them the Chancellor; but I imagine both 
Chancellor and Council had Cognizance 
of theſe Suits, of which more by and by. I 
mention this becauſe here is the Counte- 
nance of an Act of Parliament to the 
Chancellor for his hearing Petitions in an 
abſolute or equitable Courſe: But that 
which formed it into the Strength of a 


Real Court, and gave it Conſiſtency, Diſ- 
cipline, and Order, was the Act of Par- 


liament that enabled the Chancellor to 
award Coſts to the Parties grieved, by 
vexatious Complaints: When People are 
© compelled to come before the King's 

“Council, or in the Chancery, by Writ, 
grounded upon untrue Surmiſes, the 
Chancellor for the Time being, : after ſuch 
« Suggeſtions are duly found and proved 


untrue, 


UW 


; 
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& untrue, ſhall have Power to ordain and 
award Damages, according to his Dif cre- 
d tion.” Now it may be ſaid, and not till 
now, to be properly a Court of abſolute 
Power, in that Senſe we uſe the Word, 
when we ſpeak of it; for in Times pre- 
ceeding this Act, it had not a Power to give 
Coſts; it was therefore no Court of ab- 


ſolute Power, but a reſtrained, limited 
Authority, that could do no more than 


decide Petitions, and Controverſies, as an 
Arbitrator, by examining and trying the 
naked Right and Verity of the Caſe, and 
to determine the Right; the Chancellor's 
Authority extended no farther; of whoſe 
Proceedings no Entry or Records were 
at this Time made: Doubtleſs without a 
Power to give Coſts, it could ſcarce have 
any Appearance, much leſs any Vigour of 


a Court of Equity. Yet notwithitand- 
ing it but now obtain'd the Support and 


Countenance of the Act of Parliament, 
yet it had been drudging for Power and 
Juriſdiction ſome Time before, by taking 
upon it to determine of Freehold, and 
Matters determinable by Common Law. 
The Commons were in ſome Fright about 

F 2 it 
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it in the Time of Edw. III. and got it 
reſtrain'd ; ſo harſh was the Sound of arbi- 
trary Power in the Ears of our Anceſtors, 
In the 13th of this King the Commons pe- 
tilion'd, that neither the Chancellor, nor 
other Councellor, do make any Order againſt 
the Common Law, nor that any Judgment 
be given without due Proceſs of Law; 
and in the fame Parliament they petition'd 
again, that no Perſon ſhould appear upon 
the Writ of Subpæna de quibuſdem certis de 
ca4/is, (a) before the Chancellor, or any 

other 


(a) Pet. Parl. Anno 3 H. 5. Art, 46, that the Sub- 
pœna de quibuſdem certis de cauſis, was never uſed nor 
granted before the Time of R. 2. when John 
Waltham, late Biſnop of Sarum, and then Maſter 
of the Rolls, by his Subtilty, caus'd to be found 
out, and begun, and are contrary to the Form of 
the Common Law. 

That they are a Lofs and Hindrance of the 
Profits which ſhould ariſe to the King by the Fees, 
Fines, Iſſues, Amerciaments, and other Profits, in 
other Courts, if ſuch Matters were ſu'd and deter- 
min'd by the Common Law; becauſe no Profit 
ariſeth by the Subpœna, but only Six-pence for the . 
Seal; and pray that the Party grieved by ſuch Writ | 
may have an Action of Debt for 401. againſt the 


Purſuers of ſuch Writs, when the Matters are deter- 
mi na 


; 
£ 
ä 
ö 
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other of the Council, where Recovery is 
given by the Common Law; but nothing 
was done upon theſe Petitions; and four 
Years after came this Statute of Coſts to 


enlarge its Authority. 

After this the Court grew into Eſteem 
and more Buſineſs, by the inteſtine Broils 
that ſoon after follow d between the Houles: 
of York and Lancaſter; the Partiſans of 
each knew their Eſtates would certainly 
fall a Morſel to the prevailing Houſe; 
the Unfortunate were ſure to be calld Re- 
bels and Traytois; many put their 
Land ſecretly is Vie, (a) to ſecure 

F their 
minable by hs Common Law; and f it appear to 
the Court tet ti. Matter is decermiaiy'e at Law, 
then the Pueſuer c ſuch Writ to be condemn'd in. 
the um ol qol. 

Pet, Parl. 1 H. 5. A Petition, no Miu to be- 
ealla by Privy Seal r Subpuynn to anſyrr a Matter 
determinable at Law, and that to appear by the 
Teſtimony of two ] Jices of eicher Bench, and 
the Plaintiff to find Surety to proſecute with Effect, 
which paſs'd into a Law, 15 H. 6. 

(4) They convey'd their Lano +» their Friends 
in Truſt, to be return'd or re-convey'd at the 
End of the War; and many of theſe Truſtees: 
would refuſe to re-convey, whereupon the Party 


wrony'd had his Relief by Subpana in Chancery. 
Vide Spelm. Verbo Cancellarius. 
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their Poſſeſſions againſt the Event of that 
doubtful Combat; whereupon Frauds and 
Breaches of Truſt did enſue, and Suits for 
Relief: It had likewiſe its Cardinal Pro- 
tectors, and pais'd through the Hands of 
the Grandees of Religion, who by the 
Ages wherein they liv'd, were the Per- 
ſons only thought on and regarded, and left 
to aggrandize themſelves and their Offices 
as they pleas'd. 

When olſey enter'd the Scene, about 
the 8th of H. VIII. and for many Years 
together, it was, (a) Down with the 

Common 


(a) The 20th Art. of Impeachment againſt Wolſey, 
That he had examin'd divers and many Matters in 
the Chancery, after Judgment thereof given at the 
Common Law, and made ſome Perſons reſtore 
again to the other Party condemn'd, that they had 
in Execution, by Virtue of the Judgment at the 
Common Law. Article 21, That he had granted 
many Injunctions by Writ, and the Parties never 
call'd thereunto, nor Bill put in againſt them, and 
by reaſon thereof divers of your Subjects have been 
put from the lawful Poſſeſſions of their Lands and 
Tenements; and by ſuch Means he hath brought 
the more Party of the Suitors of the Realm be. 
fore himſelf, whereby he, and divers of his Ser- 
vants, have gotten much Riches, and your Sub- 
jects ſuffer'd great Wrongs. Article 26. That 
W when 
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Common Law, and Judgments given in 
the King's Courts: Down with Acts of 
Parliament, (a) Latitats Latitare: The 
(5) Judges duck their reverend Heads to his 
Eminence as he paſs'd by; he cut and 
ſhap'd out four — for his Crea- 
tures, and provided them with the King's 
Commiſſion; one was kept at ¶ Hhite-Hall; 
the mo before the King's Almoner, 
Dr. 


when Matters have been near at Judgment by 
Proceſs at the Common Law, he not only gave 
and ſent Injunctions to the Parties, but alſo ſent 
for the Judges 'expreſly by Threats, commanding 
them to defer the Judgment, to the evident Sub- 
yerſion of the Laws. 

(a) A vaunting Expreſſion us'd by a Chief Juſtice 
of the Common Pleas, with Reſpect to the King's 
Bench, Vide the Lord Chancellor's Speech to Sir 
Henry Montague. 

(% In a Law Manuſcript that I have of Queen 
Elizabeth's Time, the Common Pleas ſent to the 
King's Bench to know whether they ſhould moye 
their Caps to the Lord Mayor of London? Kemp 
was then Secondary, and an old Man, and the 
Court ask'd his Opinion : He anſwer'd, He thought 
not; that his Uncle was an Officer of the Court in 
Henry the 7th's Time, and that he had heard his 
Uncle ſay, the Judges did not move to the Chancel- 
lor before my Lord Cardinal Wolſey's Time, who 
carried himſelf higher than any of his Predeceſſors 
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Dr. Stoteſiy, afterwards Biſhop of London; 
the Third in the Lord Treaſurer's Cham- 
ber; the Fourth at the Rolls in the After- 
noon, before the famous Dr. Cuthbert Ton- 
fall, as I judge, becauſe he was Maſter of 
the Rolls in that Year: And even after 
Wolſey's Fall, in a more moderate Time, 
when leſs Countenance was due, when 
Molſey's Exceſſes were yet freſh, (a) Ser- 
jeant Deviſtal arguing before the Chancellor 
againſt his Juriſdiction in a particular Point, 
faying, That the Court could not reverſe 
an abſolute Decree made by itſelf, and 
compar'd it to a definitive Sentence in the 
Spiritual Court, which can't be redreſs'd 
butby Application to an higher Judicature.. 
() The Secretary of State being then pre- 
ſent, had the Inſolence to interupt him, 
and bid him /peak no more of the Authority 


of the Court. 2 
The mention of this Paſſage ſerves alſo 


to put me in Mind not to go beyond the 


Compaſs I ſet myſelf, which is not to 
conſider 


(a) Elſm. 62. It ſeems as if Serjeants at Law 
by their Oath ought not to be of Council with any 
Plaintiff in e Court of Equity in Chancery, 

(5) In Cancellaria, 27 H. 8. 16, 


of the CHANCERT. 57 


conſider the Authority of the Court in its 
Extent, but only to enquire where its 
whole judicial Power does reſide. 

It was alſo my Purpoſe not to enter into 
a Detail or exact Enumeration of all the 
Rights of the Maſters, ſuch as their Privi- 
lege to be ſu'd only in their own Court, 
their Fees, Perquiſites, Sallaries, c. ma- 
ny of which are of a modern Date, but 
only to ſhew the Original of their Inſti- 
tution, how anciently conſider'd and em- 
ploy'd, (of which ſome farther Notice 
will be taken by and by) and how from be- 
ing Miniſters of the Chon Law Side 
of the Court, they came to be wholly 
turn'd over and apply'd to the more pro- 
fitable Service in our Court of Equity, 
What therefore I have further to offer 
will wholly be conſider'd under the Form 
of this Queſtion: 


Whether the Maſter of the Rolls has any 
_ Right judicially to hear Cauſes in the Court 

of Chancery, in the Abſence of the Chancel- 
lor, by Preſcription, or by the Conſtitutions 
of the Court ? 


In 
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In which I ſhall be often oblig'd to ſpeak 
of the Maſters in Chancery, in Regard 
to their Occupations in that Court, as 
they lye combin'd and intermix'd. 

We may throw out of the Queſtion 
the Legal or Ordinary Court, that is, 
Part of the Chancery which has been ob- 
ſery'd to hold Pleaby Latin Bill, accord- 
ing to the Courſe of the Common Law: 
Here the Chancellor is fole Judge, and 
fits free and clear of all Claims of Juriſ- 


diction with him; but we may remember 
that the twelve Maſters are conſtituent 
Parts of this Court, as the Chancellor's 


Council or Aſſiſtants, and as ſuch he has a 
Right to demand their Aſſiſtance, when 
there is Occaſion; which implies an Obli- 
gation to attend and give it. Here if a 
Scire facias be brought to reverſe the Pa- 
tent of any Officer whatſoever, for Breach 
of Duty, or any other Cauſe, the Chan- 
cellor gives Judgment for affirming or re- 
verſing it. Here the Maſter of the Rolls 
claims no judicial Voice by the Conſtitu- 
tion of the Court, no more than the 


other Maſters, and yet this is far the more 


ancient Court; but from the elder Stock 
| an 
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no Preſcription has ſprung that might yield 


one ſeemingly of a more natural Growth. 
And as to the other more modern Court 
of Equity, I know not what to argue, I 
confeſs, to ſupport a Preſcription in that 
before H. VI. in regard all the Times be- 
yond him are almoſt pure Blank and Space, 
with reſpect to the Manner in which the 
Juriſdiction of the Court was exercis'd; 
there is not the leaſt Tittle of written 
Evidence concerning the judicial Power of 
the Court, but what relates only to the 
Chancellor; concerning whom there are 
ſuch Traces, from which probably ſome 
Reaſons ariſe to conclude, that Suits by 
Petition, or Engliſh Bill, were decided by 
the Chancellor, and the Aing's Council in 
his Abſeuco, and that none were, or well 
couid bo, determin'd by the Maſter of the 
Rolls. Previous to which we ſhall ſet 
down an Account or Catalogue of the 
Maſters of the Rulls, then ſhow their Im- 
portance and Regard in the Common Law 
Side of the Court, to „ hom che Maſters 
were often join'd; and when we come to 
conſider what Stat n the Meer of the 
Rolls might forme have under the Ad- 
miniſtration 
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miniſtration of the Equity-Court, take in 
every /ajlance we can find that gives any 
Colour or Countenance to the affirmative 


Part of the Dueſtion. 


Tempore E. I. 


23 E. 1. Adam de Ogo, Conftitur. 
per J. de Langton Cancellar. 
Regis 1 Octob. Clauſ. 23. 
E. I. m. in dorſo. 
10 E. 2. (a) William de Ayremine, cum 
Aſſenſu Canccllarij Cuſtod. 
Rot. Commila fuir. 
17 E. 2. Richard de Ayremine, Clauſ. 10 
E. 2. in dorſo. m. 28. 
18 E. 2. Henry de Cliffe, Conſt. 4 Julii 
pat. 18 E. 2. p. 2. in dorſo 
m. 1. I E. 3. 


(a) The three firſt named were Clerks of the 
Chancery ; the two Ayremmes were nominated to 
the Office by the Chancel.or ; Miiliam de Ayre- 
mine was {worn into his Office in the Chancellor's 
Chamber in the \bby of St. Ain Lore. Richard 
de Ayremiue, whole Name is omitted in Dx; dale's 
Orig Jurid:cial' was [worn in Hoſpitio Cancelia rij, 
perhaps Cance:larie is the better reading, don us 
Comitis Richmond, juxta Eccleſiam Sancti Haul, as the 
Record has it, in the Preſence of Henry de Cliſſe, 
afterwards Chancellor, William de Eerlaſton, Adam 
de Brun, and others, all Clerks of the Chancery. 
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1 E. 3. Henry de Cliffe, who with Har- 


leſton were made Cuſtodes Si- 


gilli; ſome ſay that Cliffe was 
alſo Chancellor. 


8 E. 3. Michael de Worth, by ſome 
call'd Watch, who was ſtiled 
Clericus de precepto Magiſtri 
Clife, the ſame before nam'd, 
Conſt. 20 Jan. 8 E. 3. in 

dorſo. m. 35. 

11 E. 3. Jobn de St. Paul, 18 Apr. 
Clauſ. 11 E. 3. m. 13. 

14 E. 3. Thomas de Eveſham, Conſt. 
Clauſ. 14 E. 3. p. 2. m. 
9. in dorſo. 

i5 E. 3. Maſter John de Thoresby, Clerk. 

Conſt. 21 Feb. Clauſ. 15 
E. 3. p. 1. m. 34. in dorſo. 
He was after Keeper of the 
Privy-Seal, Chancellor, Bi- 
ſhop of St. David's, Wor- 


ceſter, and at laſt Archbiſhop 
of York. 


36 E. 3. David de Waller, Conſt. 15 
Martij Clauſ. 36. E. 3. 

45 E. 3. William de Burſtall, Conſt. 28 

Martij Clauſ. 45 E. 3. in 

whoſe Time the Domus Con- 

verſorꝰ was granted for keep- 


ing of the Rolls. 
G 4X - 
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F R. 2. ohn de Waltham, Conſt. 8. 
. p. 1. 

m. 23. after Biſhop of Sa- 
rum, and Lord Treaſurer, 
who invented the Writ of 
Subpcena in Chancery. 

o R. 2. John de Burton, Clerk, Conſt. 
24. Oct. pat. 10 R. 2. p. I. 
m. 18. 

18 R. 2. John de Scarle, Clerk, Conſt. 
22 July, pat. 18. R. 2. p. 

1. m. 28. 

21 R. 2. Thomas Stanley, Clerk, Conſt. 
11 Sept. Clauſ. 21 R. 2. 
p; 1. m. 26. 


3 H. 4. Nicholas Bubwith, ſome ſay 
Burwich, 24 Sept. 3 H. 4. 
| . 
6 H. 4. John Wakering, Clerk, Conſt. 
2 Martij, pat. 6 H. 4. p. 1. 
m. 14. after Biſhop of 
Norwich, and Chancellor for 
about a Month. 
2 H. 7. Simon Garnſjead, Clerk, Conſt. 
3 Junij, pat. 3 H. F. p. 1. 
m. 7. who is ſaid to be made 
per Allocatio Theſaurar” & 
Barow de Scaccar” Claul. 


Anno 4 H. x. 


2 H. 6. 
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2 H. 6. John Frank, Clerk, Archdea- 
con of Suffolk, Conſt. 28 
Oct. pat. 2 H. 6. p. 1. m. 


31. 
17 H. 6. John Stoppenden Clerk, Conſt, 
-. 13 Nov. i =* IL6 
1. m. 31. 
2f H. 6. Thomas Kirkby, Conft. in rever- 
ſione 29 Marty pat. 25. H.6. 
1. . 
31 H. 6. TZelverton and Kirkby, joynt- 
. Clerks, Statham Subpoena. 
49 H. 6. William Morland, Clerk, Conſt. 
12 Feb. pat. 49 H. 6. 


t E. 4. Robert de Kirkham, Conſt. 23 
Dec. pat. F 4. -Þ 3. 


= 
1 E. 4. John Alcock legum Do Conſt. 
29 April. pat. 1 E. 4. p. 1 
m. 28. after Biſhop of 2 
ceſter and Ely. 
12 E. 4. John Morton, Clerk, Conſt. 
8 16 Martij pat. 12. E. 4. 
„1. m. 3 


If E. 4. Magi John Morton, Conſt. 


2. Maij. pat. 17. E. 4. p. f. 
m. 9. 


„** 
2 T) ra . 
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18 E. 4. Robert Morton, Conſt. 30 Maij, 


in reverſione poſt mortem J. 
Morton. pat. 18 E. 4. p. 2. 
m. 12. : | 


t R. 3. Thomas Barrow. 


Robert Morton and Hilliamn El- 


1 | 
liot had the Office jointly, 
and Conſt. 13 Nov. pat. I. 
. 7. P. 4. 

3 H. 7. David Williams, Conſt. 26 
Nov. Billd fiew 3 H. 7. 

7 John Blyth, 5 Maij, pat. 7, 


l 1. 1 $©. 

9 H. 7. William arham, Clerk, Conſt. 
13 Feb. pat. 9 H. 7. p. 1. 

17 H. 7. William Baron, Conft. 1 Feb. 
pat. 17 H. 7. p. 1. m. 2. 

20 H. 7. Chriſiopher Painbrig g, 13 Nov. 
H. 1. m. 26. 

23 H. 7. John Young, Dean of York, 

Conſt. 22 Jan. pat. 23 H. 


7. p. 1. m. 7. 
x H. S. Johannes Young, ſtiled Vice-Cancella- 


ris, at the Ratification of a 
Treaty with France, Rot 
Franc' 6 H. 8. Conſt. 11 Juni 
nat. . p. 1. 

8 H. 8. 
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8 H. 8. Cuthbert Tonſiall, 12 Maij, 
pat. 8. H. 8 p. f. 
14 H. 8. John Clerk, Legum Dodtor 
E 20 Oct. pat. 14 H. 
* 
rr IL TN bis Flamball, 9 Oct. pat. 
1x Ho AE 
19 H. 8. 3 — 26 Junij, pat. 19 
8. p. 4 
26 H. 8. Thomas Grate Arm' 8 Oct. 
55 26 H. 8. p. 2. After 
ord Cromwell. 
28 H. 8. Chriſtopher Hales, Arm' Canſili- 
arius & Attorn Dom” Regis, 
20 Julij, pat. 28 H. 8. p. 2. 
38 H. 8. Robert Southwell, MiP 1. Julij, 
pat. 33 H. 8. p. 1. 


4 E. 6. John Beaumont, Arm' 13 Dec. 
pat. 4 E. 6. p. 6. 

6 E. 6. Robert Bowes, MiP 18 Junij, 
Pat. 6 E. 6. P- 4. 


1 M. Reg. Nicholas Hare, Mi 18 Sept 
pat. 1 Mariæ; and Cuſtos Si- 
gil for fourteen Days. 


4 and 5 2 William Cordall, F Nov. pat. 
P. and M. S 4 and 5 P. and M. p. 7. 


G 3 23 Eliz. 
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23 El. Reg. Gilbert Gerrard, Milit' Attorn. 
Gen. 30 May, pat. 23 Eliz. 
| «0 | 

36 Eliz.. T LS Egerton, Mil. 10 Ap. 
ps” pat. 36 Eliz. 
39 Eliz. William Lambard, Arm' Ma- 
; giſter Cancellar” 26 Maij, 39 
Eliz. con Depatat” Thome 
Egerton, per eundem Thomam, 
tunc exiſte” tam Cuſtod' Si- 

gilli quam Rotulor” 
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t Jac: 1. Edward Bruce. 
6 Jac. 1. Sir Edward Phillips. | 
12 Jac. 1. Sir Julius Ceſar, Conſt. 1 
Oct. in reverſione poſt Mor- 
tem Phillips. 
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10 Ap. * Flumphry May, Conſt. in 
F Carol. S rever/ione poſt Mortem Cæſar. 
29 Nov. : Sir Dudley Diggs, Conſt. in e- 
6 Car. ver ſione poſt Mortem May. 
18 Car. Sir John Culpepper. 
Sir Harbottle Grimſton, Conſt, 
Anno 1660, upon the Reſto- 
ration. 
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NI. E. r. My Lord of Bath, Chancel- 
lor of England, was, by the Advice of 
the King's Council, deputed to go over 

| the 
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the Sea with my Lord of Glouceſter, 
and others of the King's Councellors, 
at that Time, therefore, for the Weal of 
the King and his Realms, and that the 
Execution of the King's Laws ſhould 
not be letted for his Abſence, a Privy 
Seal was order'd to be made out to de- 
liver the King's Great Scal unto the 
Clerk of the Rolls; charging him to 
occupy it in the Execution of all Things 
of Right, and Courle of Conſcience, 
until the returning of the ſaid Chan- 
cellor. 


In the 6th of Edward 3. the Chancellor 


Bourcher appointed the Maſters of the 
Chancery to attend the ſealing of Writs 
and Patents. Clauſ. 6 E. 3. 


Circa 15 E. 3. Bourcber Chancellor went 
to the King at Norwich, and left the 
Seal with one of his Clerks, under the 
Seal of two Maſters of the Chancery, 
who, in his Abſence, ſealed with it at 
the Lodging of one of the Maſters 
firſt, and after at Weſtminſter, Waller,, 
Cuſtos Rotulor', had the Scal until the 
Chancellor went to his See of Tore. 


49 E. 3. 
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49 E. 3. Thorpe, Chancellor, left the Seal 


with four Maſters, or, as Sir H. Spelman 
ſtiles them, Guardians of the Chancery. 
Burſtall, Cuſtos Rotulor', Ravenſore, Clerk 
of the Hanaper, and Newenham, were 
Cuſtodes Sigilli in the laſt Year of E. III. 
IValtham, Cuſtos Rotulor', together with 
the ſaid Ravenſore and Newenham, were 
Cuſtodes Sigilli, when Michael de la Pool, 
Earl of Suffolk, Tempore R. 2. went 
to France on the Buſineſs of the State. 
The Chancellor ſtaid not long Abroad, 
and on his Return took a Journey to 
Hull, and Waltham was ſolely entruſted 
with the Seal, until he came back, and 
ſealed Writs, but in preſentia Clericor 
ambor” graduum. 

And in the 16th of the ſame Reign, by 
Privy-Seal, Burſtall and Ravenſore were 
made Keepers ad Sigilland' quod eſt de Cur- 
ſu Cancellar” & quod pertinet ad communem 
Legem. In dors Claus 16 R. 2. 


Theſe few Inſtances, out of many that 
might be put, are juſt mentioned, to ſhew 
how the Maſter of the Rolls and the Ma- 
{ters in Chancery, from Time to Time, 
equally were employed and honoured with the 
keeping of the Scal. 

They 
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They had Commiſſion to act in Matters, 
according to the Form of the Common- 
Law, in the Abſence of the Chancellor; 
but no where does there appear any Com- 
miſſion or Authority to them, to hear 
Cauſes or Suits by Petition or Bill, in the 
Equity-Court, in the Chancellor's Ab- 
ſence; for which Reaſon J am apt to 
imagine, that when any Suit or Petition 
happened in his Abſence, which required 
an Abſolute Power to determine, the 
Council, who as I have obſerved before, 
took upon them an Abſolute Authority, or 
had a concurrent Juriſdiction in ſuch Mat- 
ters, did decide it. 

For it is to be obſerv'd, that the Cu- 
ſtody of the Seal did not confer upon the 
Keeper, or Commiſſioners, at that Time, 
the Power of the Chancellor, nor any Ab- 
ſolute Judicial Power. Ralph Newill was 
Chancellor, and at the fame Time there 
were two Keepers of the Scal, Texyplar and 
Lexington The ſame Nevill afterwards 
had two different Patents, one to be Chan- 


ccllor, and the other to be Keeper. (a) 
Theſe 


(a) Sir John Pettus Obſeryation on Parliaments, 
213. Seld. zd Vol. 1468, | 
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Theſe two Offices were generally held by 


one ; yet it 1s frequent in antient Times, 

to find them fill'd by different Perſons. 
The Chancellor took an Oath, the Cu/todes 
none at all : The Chancellor could preſent 
to the King's Benefices, the other not 
without ſpecial Licence for that Purpoſe: 
And even after the Statute of the fth of 


the Queen, that declares the Authority of 


Lord Chancellor and Lord Keeper to be 
one; during the Vacancy, upon the 
Death of Sir Chriſtopher Hatton, the Great 
Seal was delivered to Lord Burleigh, Lord 
Treaſurer Hunſdon, and two other Lords; 
and a Commiſſion to hear Cauſes was given 
to four Judges, Clinch, Gaudy, Windham, 
and Periam, Names well known in Weſt— 
minſter-Hall. 

But now to come cloſe to the Queſtion; 
What altho' it be true, that the Cuſtodes 
Sigilli could not hear Cauſes in a Court of 
Equity or Abſolute Power, without a ſpe- 
cial Authority or Commiſſion for that Pur- 
pole, with which we do not find they 
were ever inveſted, yet what needs any 
ſuch Commiſſion appear, with reſpect to 
the Maſter of the Rolls, if he has a pre- 


{criptive 
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{criptive Right to hear Cauſes in the Chan- 
cery ? The Anſwer to this muſt ariſe from 
thoſe Reaſons before ſpoken of, which 
make it probable, that the Maſter of the 
Rolls was not a Judge by the Conſtitution 
of the Court, nor well could be. 

The Time I fix my ſelf upon, ſhall be 
in a ſort of a middle Scene between us and 
what we uſually call Antiquity. The 
Reader will be pleaſed to recollect the Act 
of Parliament of R. II. which runs thus: 
That when People be compelled to come before 
the King's Council, or in the Chancery, by 
Writ, grounded upou untrue Surmiſes, the 
Chancellor fhall hade Power to award Coſts at 
his Diſcretion, which has been obſerved, 
was the firſt Act of Parliament that erec- 
ted it into ſomething of a Model or Ex- 
iſtence of a Court of Equity; from which 
we may collect, firſt, That in the Times pre- 
ceding, Petitions or Suits, where ſuch un- 
true Suggeſtions were made, were heard 
by the King's Council, or the Chancellor; 
the Disjunctive importing an Ulage to ſue 
to the one or the other, as two ſeperate 
Courts. Secondly, That the Maſter or 


Clerk of the Rolls, before this Statute, 
| had 
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had not been accuſtomed to hear Suits or 
Petitions, in the Preſence or Abſence of 
the Chancellor; for if he had, without 
doubt the Parliament, that gave Power 
to the Chancellor to award Coſis on vexa- 
tious Suits and Surmiſes, would have pro- 
vided at leaſt for the Chancellor's Abſence, 
and given the ſame (a) Power of awarding 


Coſis 


(a) It may be ask'd, how comes it about, that the 
Maſter of the Rolls awards Coſts in many Caſes, 
it no Act of Parliament gives him Authority to do 
it; and if no Act of Parliament is in the Caſe, it 
muſt be by the Conſtitution of the Court? Tis an- 
ſwer'd, The Act above ſhews the Conſtitution of 
the Court could not give the Chancellor Power to 
award Coſts ; therefore, the Maſter of the Rolls 
could not have it by the Conſtitution, The Ma— 
ſter never makes any Order whatſoever, without 
being joyned with two other Commiſſioners, who 
are named in the Order, and give their Conſent to 
it, as hereafter appears, How then comes the 
Maſter of the Rolls, exc. acting under the Authority 
of their Commiſſion, to award Coſts, which do 
not transfer or veſt any Power in them, for that 
Purpoſe 2 All the Anſwer that I know of to that, is, 
That ſince that Commiſſion ſprung up, Uſage and 
Acquieſcence under it make it neceſlary to be ſub- 
mitted to: And tho' my Lord Coke affirms the 


Commitlions given by Wolſey (of which this given 
to 
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Cofts to the Maſter of the Rolls ; but this 
was not done; ſo that if after this Statute, 
the Maſter of the Rolls ſhould have 
claimed a judicial Power in the Abſence 
of the Chancellor, it would have amoun- 
ted to no more than to be a Judge in Shew 
and Appearance only, he could not award 
Cots on vexatious Suits z that, by the Act 
of Parliament, is confin'd to the Diſcre- 
tion of the Chancellor : He could not be 
employed to do it by Commiſſion neither, 
becauſe it is a Special Power that could not 
be transferred to, or veſted in the Maſter 
of the Rolls, or any other, even by Com- 
miſſion. From whence I conclude, that 
there was alſo at this Time no Commiſſion 
in Uſe, for the Maſter of the Rolls to hear 
Suits in the Abſence of the Chancellor ; 
to which the following Remark is obyious 
enough to be added. 

H If * 


to the Rolls was one) to be void, yet it muſt now 
be taken to be a legal Commiſſion. And indeed, 
when my Lord Southampton gave Commiſſion to 
hear Cauſes in his Abſence, the Judges at that 
Time ſaid, it was void, becauſe granted without 
the Authority of the Council, and put it on no 
other Foot ; which ſhews they were then come to 
be pretty well reconciled to it, 
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If the King's Council took upon (a) 
them to deal in theſe Suits, as without 
Queſtion they did, and to call Perſons be- 
fore them by Writ, as the Statute men- 
tions, we may eaſily judge where ſuch 
Suits were determined, when the Chancel- 
lor was occaſionally abſent. And further, it 
is obſervable, in nigh fifty Acts of Parlia- 
ment, that give ſpecial Authority to the 
Lord Chancellor ſolely, and to others 
joyned with him, there is not one that 
gives judicial Authority or Power to the 
Maſter of the Rolls in the Court : And 
fince neither Chronicles, Annals, Hiſtorians, 

of 


(a) But yet they looked upon themſelves to be a 
ſeperate and ſuperior Court. A Commiſſion was 
awarded out of the Chancery, to apprehend à 
Man, and take his Goods and Chattels, The Ju- 
ſtices of Oyer and Terminer took the Commiſſion, 
affirming it to be unlawful and injurious, and that 
they would ſhew the ſame to the King's Council, 
42 lib. Aſſiz. placito 5. Vide Stat, 4 H. 4. c. 22. And 
at the Parliament 6 H. 6. N. 32. the Commons, by 
Petition alledge, That all who held in Chief of the 
King, had uſed to have Licenſes to alien from the 
Chancellor; whereas ſuch Licenſes then of late, 
were only to be had from the King's Council; ſo 
they pray it may be ordained, that the Chancellor 
may again have the granting of ſuch Licenſes. Pla- 
ata Parliament. 391. Buſnw, 2 V. 474. 
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of which there are not a few,. nor Law- 
yers ancient or modern, amongſt Diſ- 
courſes of far leſs Weight, have not left 
to Poſterity, that I know of, any Hint or 
Remark of a Judicial Power in the Clerk 
of the Rolls, I am induced to conclude 
it very probable, that the Maſter of the 
Rolls, in the Opinion of our Anceſtors, 
had no Judicial Authority to hear Suits 
and Cauſes in Equity, at the Time of the 
Act laſt mentioned. 


We are now come to a more lightſome 
Period, the Reign of H. VI. (one parti- 
cular Inſtance only excepted) when Suits 
and Petitions in the Court begin to be re- 
corded. And now we ſhall obſerve ſome 
Places where the Maſter of the Rolls ap- 
pears officiating in the Equity-Court, to 
ſee if any Argument for that Power can 
be drawn from thence. The firſt relates 
to John (a) Waltham. Waltham was 

H 2 doubtleſs 


(a) Altho' the Commons declared by their Pe. 
tition in Parliament, before noted, that Waltham 
was the firſt Inventor of the Sabpœna; yet my Lord 
Audley ſaid, Temp. H. 8. that a Subpœna lay in 4 
Caſe then put before him, by the Fundamental. 
Laws of England. Br. Conſc. 25. 
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doubtleſs a Man of Parts, active and am- 
bitious; he mounted up at laſt to a (a) 
Croſier and white Staff. His Confidence 
and Truſt with the Chancellor might be 
greater than ordinary, on the Account of 
his Spirit: He affected to act by Deputy, 
and had a Licenſe for that Purpoſe; and 
he was the likelieſt Perſon of all that en- 
joyed the Office of Cuſtos Rotulor to have 
advanced his Place of an Aſſiſtant to that 
of a Judge; between which the Tranſi- 
tion is not very far, amongſt Men equal 
in all other Reſpects: But when the Aſ- 
ſiſtant proves greater in Buſineſs than 
him he aſſiſts, the Step into the foremoſt 
Seat will be almoſt of Courſe; eſpecially 
ſo it would have been in the Times of 
Waltham But yet in the only one In- 
ſtance I meet with, concerning him, he 
appears to be an Aſſiſtant only. The 
Caſe is ſcarce worth mentioning. It was 
a Cauſe that was referr'd to the Lord Chan- 
cellor Michael de Ia Pool, Earl of Suffolk ; 
by which it appeared, that one Agnes Lum- 
bard was Expelled from her Tenements in 

Beverley, 


(a) Biſhop of Sarum, and Lord Treaſurer. 
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Beverley, by Thomas Lumbard. The Lord 


Chancellor, by Writing, under his Seal, 
awarded the Tenements to Agnes during 
her Life; and then my Lord, by the Ad- 
vice of Robert Belknap, Chief Juſtice of 
the Common Pleas, and John Waltham, Ma- 
ſter of the Rolls, and others, order'd that 
ſhe ſhould be put in Poſſeſſion, and an Order 
for that Purpoſe was directed to the Bailiff, 
Aldermen, and Burgeſſes of Beverley: The 
Chancellor makes the Award, by the Ad- 
vice of the Judge, his extraordinary A 
Aiſtant, and of the Maſter of the Rolls, 
and others, which I ſuppoſe to be meant 
of ſome of the Maſters, the ordinary Aſ- 
ſiſtants of his Court. 

The next is, O-:e was bound in a Statute 
Staple to A. anc g. One of the Cognizees 
ſecretly releaſed the Cognizor; the other 
Coguizee, not knowing of the Releaſe, . 
ſued. out Execution againſt the Debtor, 
brought an Audita Quercla; and upon the 
Scire Facias, both Cognizees were deman- 
ded, and he that rzleas'd made Default, and 
it was ruled to be a Default in them both: 
Then the Queſtion came to be, Whether 
the Plaintiff ſhould pay Damages? The: 

H 3 Court 
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Court inclin'd he ſhou'd not, faying, 
That it was againſt Conſcience, that he 
who had no Knowledge of the Releaſe, 
ſhould pay Damages. But Choke, Juſtice 
in this Caſe, faid, they muſt go according 
to Law; And the Maſter of the Rolls 
uſes this Expreſſion, viz. He would be ad- 
viſed. It is to be obſerved, that this was 
a Caſe, not in the Court of Equity, but 
in the legal or ordinary Furiſdiction of the 
Court; in which the Chancellor only 
gives the Rule; and yet by Judge Choke's 
Anſwer, it ſeems as if the Clerk of the 
Rolls was ſent to conſult with the Judge 
about the Matter. For it is uſual for all 
Courts to enquire the Opinions of others; 
ſometimes they have ask'd their Clerks a- 
bout Matter of Coſts. (Cary 109.) To 
know their Opinion, or the Expreſſion, 
That he wou'd adviſe, imports no more 
than this, not content with Choke's Opi- 
nion, he would talk with ſome others a- 
bout it. 

The other Inſtance is 31 H. 6. and the 
Caſe is put thus: If I enfeoff one to per- 
form my laſt Will, and he enfeoff a 


Stranger, I have no Cauſe of Subpœna 
againſt 
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againſt the ſecond Feoffee, but may ſue 
my firſt Feoffee, and recover in Damages 
for the Value of the Lands: And this ap- 
pears to be ſaid by Lelverton and Kirkby, . 
Clerks of the Rolls. | 

This Opinion per Telverton and Kirkby, 
I believe can be thought no more than an 
obiter Opinion given by them, not in a 
judicial Capacityz for in the next Year 
we find an Opinion exprelſs'd thus, per 
Kirkby, Clerk. of the Rolls, and Pool, 
Serjeant z and it is uſual for the Reporters 
in this Court, to ſet down the Opinions 
of learned Men, that were not Judges, 
as per Willoughby and Spillman, Serjeants 
per Jenny, Serjeant, and Fincham, Ap- 
prentice, per Coke Attorney General, and 
Juſtice Gawdy, and ſo on. 

Theſe are all the Cafes I find before 
H. 8. that give any Countenance to the 
Affirmative Side of the Queſtion, which, 
in my humble Opinion, do not prove that 
the Maſter of the Rolls had any farther 
Concern in the Court than as an Aſſiſtant 


to the Chancellor; (a) a Capacity com- 
mon 


(a) Vide The Caſe of the Abbot of St. James, 
extra Northampton, in a foregoing Note; and * 
| the 

2 
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mon to him and the other Maſters, under 
the ancient Courſe or Eſtabliſhment of 


the Court. 
It is juſt fit to be mentioned in this 


Place, that the Chancellor, beſides theſe 
his ordinary Aſſiſtants, uſed to aſſociate to 
himſelf, Peers, Biſhops, and Judges; and 
the Decrees run, per Curiam CanceP & 
omnes Fuſticiar. Sometimes, per Decre- 
tum Cancel ex Aſſenſu omnium Fuſticiarior 
E alior de Concilio Regis preſentium. Again in 
this Form, Ideo Conſideratum fuit per Curiam 

de 


the Orders of the Chancery, made Anno 12 of 
King Richard 2. that begin thus: Ordinatum eſt 
per dominum Cancellar', e fer duodecem Clericos, 
de prima forma, ad robas in Cancellaria, domino 
Regis, Quod inter omnes Clericos de Cancellaria, tam 
de munere, quam de geſtu ipſorum, de cetero leneatur 
& obſervetur Ordo Sui /rriptys, Here the twelve 
Maſters, of which the Maſter of the Rolls is the 
Head, all join in the Order, But the Set of Orders 
made in the Lord Clarendon's Time, were made by 
the Authority of his Lordſhip, and Sir Harbortls 
Grimſton, Maſter of the Rolls, without the Con- 
currence of the Maſters. By the Courſe of the 
Court, Bonds for Appearance upon Commiſſions 
of Rebellion may be taken in the Name of the 
Lord Chancellor, or Maſter of the Rolls, or in 


the Names of two of the Maſters, 
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de Aſſenſu Johannes Forteſcue Mil Capital 
Juſtic“ Dom. Regis ad placita tenend' & 
diverſor” al Juſticꝰ & Servien ad legem in 
Cur” preſent”. And ſo the Form varied ac- 
cording to the Perſons, de Aſenſu, of 
whom the Judgment or Decree was pro- 
nounced. Bur there is no Inſtance as I 
can find, where *tis ſaid, that any Decree 
was made by the Clerk or Maſter of the 
Rolls before Wolſey's Time; and if any 
are afterward to be found, they may be 
placed to another Account. 

I reckon myſelf now to be got down as 
low as H. VIII. and whereas I have hitherto 
argued from Reaſons that make it probable, 
if not neceſſary, to conclude, that the 
Maſter of the Rolls, as ſuch, has no Judi- 
cial Power in the Court; I add, if there 
was nothing above Probability in the Caſe, 
which ſometimes happens to be the only 
Guide; in the Abſence of Certainty, tis 
reaſonable, nay we are obliged to follow 
Probabilities to direct our Steps, which 
in Nature and Reaſon muſt turn the 
Ballance, when there is nothing in the 
oppoſite Scale to hinder it; yet here we 


have ſomething clearer to walk by, and 
there 
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there ſeems to be that which amounts 
very nigh to Certainty, and a poſitive 
Determination in the Matter. 

My Lord El/mere ſays, The Chancel- 
lor is the only Judge in this Court. 

My Lord Coke, That the Lord Chan- 
cellor, or the Lord Keeper, is the ole 
Judge both in this Court of Equity, and 
in the Court concerning the Common 
Law. 

Mr. Camden, The Lord Chancellor is 
Preſident in this Court, and there ſit with 
him, as Aſſeſſors or Aſſiſtants to him, 
twelve Maſters of the Chancery, where- 
of the principal or Chief is the Keeper 
of the Rolls belonging to the ſame Court, 
and thereupon he is called Maſter of the 
Rolls. 

Sir Robert Cotton ſays, That the Chan- 
cellor is the King's Deputy alone; if he 
dye, all Engliſh Bills in the Time of Va- 
cancy are to be preferr'd and entitled to 
the King's moſt excellent Majeſty in the 
Court of Chancery; and 'tis certain, no 
Suits or Bills ever were or can be di- 


| rected to the Maſter of the Rolls. 
FN 


In 


MVSEVM 
BRITANNICVM 


| 
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In the Law it is ſaid, That our Court 
of Equity is a ſpecial (a) Truſt com- 
mitted to the King, and not by him to 
be committed to any but the Chancel- 
lor himſelf. 

Sir Robert Cotton, and after him, the 
Author of The Practice of the High Court 
of Chancery, printed in the Year 1672, 
ſeverally expreſs themſelves thus: I do 
* not conceive that the Maſter of the 
„Rolls hath a lawful Calling to be a 
* Judge in the Chancery, in the Ab- 
e ſence of the Lord Chancellor, who is 
ce the only Judge of the Court, or by 
« what Authority the Maſter of the Rolls 
« doth fit and determine Cauſes in the 
“ Chappel of the Rolls, as of late Tears 
« hath been uſed, unleſs he be authorized 
© thereunto by /pecial Commiſſion, under 
ce the Great Seal; the firſt Preſident of 
&« which was Cardinal Wolſey.“ Thus 
far Sir Robert Cotton, and that printed 
Book. More to the ſame Purpoſe might 
be mentioned, but this, in my humble 
Apprehenſion, is ſufficient: The Chan- 

cellor, 


(a) Hob, Martyn, verſus Marſhall, 63, 
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cellor, by the Conſtitution of the Court, 
is the only and ſole Judge in the Court; 
the Concluſion is neceſſary, that the Ma- 
ſter of the Rolls cannot be a Judge too; 
and therefore as all the twelve Judges in 
Weſtminſter-Hall act by the King's Com- 
miſſion, I ſuppoſe the Matter of the 
Rolls does ſo to; and if there wanted 
any Authority or judicial Determination 
in the Point, to corroborate the Teſti- 
mony of the learned Perſons juſt named, 
we have them too; which ſhall be ob- 
ſerv'd, in the next Place, as we run 
through the Hiſtory of the Commiſſion 
granted to the Maſter of the Rolls, and 

others, © 
8 H. VIII. When Wolſey came to the 
Seals, poor People loaded him with Pe- 
titions, which at laſt he perceived were 
full of untrue Surmiſes, and feigned Com- 
plaints; he grew weary of them, and 
being like to be often abſent in foreign 
Parts, he ſet up the four Courts above- 
mention'd, by the Authority of the King's 
Commiſion; one whereof was to the 
Maſter of the Rolls, to hear Cauſes in 
the Afternoon at his Houſe, and this is 
the 
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the firſt Commiſſion, as I take it, that 
is ſaid to be given to the Maſter of the 
Rolls; and altho' theſe Commiſſions were 
illegal, as Sir Edward Coke affirms, be- 
cauſe the King cannot erect a Court of 
Equity by Commiſſion; the King's Com- 
miſſions are like the King's Writs, and are 
void, if not allow'd by the Common- 
Law, or by Act of Parliament: And al- 
tho' Wolſey's Commiſſions were ſupported 
by neither, like many others in that Reign, 
yet by the Preſident, a Ground-work was 
here laid of all the future Commiſſions to 
the Maſters of the Rolls, and others. 

My (a) Lord of Southampton, on the 
Demiſe of King H. VIII. gave himſelf 
up wholly to Matters of State, to oppoſe 
the Lord Protector's Meaſures ; fo he 
granted a Commiſhon to Sir Richard 
Southwell, Maſter of the Rolls, John Tre- 
gonnel, Eſq; a Maſter in Chancery, two Pri- 
vy-Conncellors at that Time, John Oliver 
and Anthony Bella ſis, that were Civilians, 
and alſo Maſters in Chancery; by which 

1 


they 

{a) Tho. Wriotheſley, conſtit. Canc' about the Be- 
ginning of May, 36 H. 8. then Baron and Knight 
of the Garter, and afterwards Earl of Southampton. 
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cellor, by the Conſtitution of the Court, 
is the only and ſole Judge in the Court; 
the Concluſion is neceſſary, that the Ma- 
ſter of the Rolls cannot be a Judge too; 
and therefore as all the twelve Judges in 
Weſtminſter-Hall act by the King's Com- 
miſſion, I ſuppoſe the Maiter of the 
Rolls does ſo to; and if there wanted 
any Authority or judicial Determination 
in the Point, to corroborate the Teſti- 
mony of the learned Perſons juſt named, 
we have them too; which ſhall be ob- 
ſerv'd, in the next Place, as we run 
through the Hiſtory of the Commiſſion 
granted to the Maſter of the Rolls, and 
others. 

8 H. VIII. When Wolſey came to the 
Seals, poor People loaded him with Pe- 
titions, which at laſt he perceived were 
full of untrue Surmiſes, and feigned Com- 
plaints; he grew weary of them, and 
being like to be often abſent in foreign 
Parts, he ſet up the four Courts above- 
mention'd, by the Authority of the King's 
Commiſſion; one whereof was to the 
Matter of the Rolls, to hear Cauſes in 
the Afternoon at his Houſe, and this is 

the 
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the firſt Commithon, as I take it, that 
is ſaid to be given to the Maſter of the 
Rolls; and altho' theſe Commiſſions were 
illegal, as Sir Edward Coke affirms, be- 
cauſe the King cannot erect a Court of 
Equity by Commiſſion; the King's Com- 
miſſions are like the King's Writs, and are 
void, if not allow'd by the Common- 
Law, or by Act of Parliament: And al- 
tho' Wolſey's Commiſſions were ſupported 
by neither, like many others in that Reign, 
yet by the Preſident, a Ground-work was 
here laid of all the future Commiſſions to 
the Maſters of the Rolls, and others. 

My (a) Lord of Southampton, on the 
Demiſe of King H. VIII. gave himſelf 
up wholly to Matters of State, to oppoſe 
the Lord Protector's Meaſures z fo he 
granted a Commiſſion to Sir Richard 
Southwell, Maſter of the Rolls, John Tre- 
gonnel, Eſq; a Maſter in Chancery, two Pri- 
d y-Councellss at that Time, John Oliver 
and Anthony Bellaſis, that were Civilians, 
and allo Maſters in Chancery; by which 

| they 

{a) Tho. Wriotheſley, conſtit. Cane" about the Be- 


oinning of May, 36 H. 8. then Baron and Knight 
of the Garter, and afterwards Earl of Southampton. 
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they or any two of them were impower' d 
to hear and determine all manner of Cauſes 
in the Chancery, in abſentia Cancellarij; 
but with a Proviſo, that all Decrees made 
by them ſhould be preſented to the Chan- 
cellor, to be fign'd before they were in- 
rolled. This Commiſſion made a great 
deal of Noiſe at that Time. The Law- 
yers were angry for fear the Civilians 
ſhould do prejudice to the Common Law. 
And we have ſeen how the good old 
Counſellor Baron, almoſt with Tears in his 
Eyes, bewailed their coming into the 
Court as Maſters z; they had no Know- 
ledge in Writs and the Buſineſs of the 
Seal, no Skill in Clerkſhip and writing 
Court-Hand, their proper Buſineſs. And 
in the End, the Commiſſion was batter'd 
down, and was adjudg'd to be illegal, be- 
cauſe granted by the Chancellor, without 
the Approbation of the Lord Protector 
and Council. The Judges held, the Chan- 
cellor could not thus depute his Authority 
to others: And yet my Lord Southampton 
ſeems to have done no more than copy'd 
after Wolſey's Preſident, a few Years be- 
fore. 


In 
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In the 4th of Edw. VI. my Lord Rich 
being ſick, a Commiſſion was granted to 
Sir Robert Southwell, Mr. Jaſtice Rede, 
Mr. Juſtice Portmen, and Mr. Juſtice 
Hales, John Tregonnel, Eſq; John Oliver, 
Clerk, H/://iam Cooke, John Croke, Eſqʒ 
and Anthony Bellaſis, Clerk, five Maſters 
of the Chancery, with a Clauſe of the 
Quorum to the Matter of the Rolls, the 
Judges, Oliver and Croke. 

During the Vacancy of the Scal, after 
Chriſtopher Hatton's Death, a Commiſſion 
to hear Cauſes, was given to four Judges, 
(a) in which the Maſter of the Rolls and 
Maſters in Chancery, as I judge, were 
wholly omitted: After which, by degrees, 
it came to be thought proper by the In- 


creaſe of Buſineſs, to enlarge it to all the 


} One —— — as a ſtanding general 


Commiſſion. The Maſters, I find, in the 
ancient Commiſſions, were more re: ted 
than in the latter. It was uſual to inſert 
ſome of their Names in the Clauſe of the 
Quorum, but they began wholly to be 
omitted in the Reign of King James the 


I 2 Firſt 


(a) Stow, 1294. 
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Firſt, (a) as I think on the Account of 

ſome Offence taken at them by the Pub- 
lick. Howbeit, they were after conti- 
nued in the Commiſſion, to fit and hear 
Cauſes judicially, with the Maſter of the 
Rolls and Judges, in the Abſence of the 
Lord Chancellor, as they did before, and 
many of them have been Gentlemen of 


great Probity and Learning. 
Mr. 


(a) Stat. J Jac. 1. c. 10. After the Preamble a- 
gainſt Extortions and Corruption in the Offices of 
Tuſtice, it is enacted, That no Perſon to whom 
any Order or Cauſe ſhall be committed or referred 
by any of the King's Courts at Weſtrninſler, or any 
other Court, ſhall directly or indirectly, or by any 
Art, Shift, Colour, or Device, have, take, or re- 
ceive any Money, Fee, or Reward, Covenant, Ob. 
ligation, Promiſe, Agreement, or any other Thing 
for his Report or Certificate, by Writing, or other. 
wiſe, upon Pain of the Forfeiture of 100 l. for every 
ſuch Report or Certificate, and to be deprived of 
his Qface and Place, in the ſame Court; the one 
Moiety of the ſaid Forfeitures to the King, and the 
other Moiety to the Party grieved; with a Proviſo, 
That it ſhall be lawful for the Clerk to take for his 
Pains, for writing of every ſuch Report or Certifi- 
cate, 124, for the firſt Side, and 24, for every 
Side after, and no more, upon Pain of forfeiting 
105. for every Penny taken over and above the ſaid 


Sum. 
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Mr. Litton's Caſe, (a) Mich. 41 and 
42 Eliz. Mr. Juſtice Clench and the Ma- 
ſters decreed the Poſſeſſion of a Copy- 
hold Eſtate to be reſtored to the Plaintiff, 
from whom it had been taken by the Lord, 
on Pretence of Forfeiture, until the For- 
feiture was try d at Law. 

(b) Inter Hoddy and Lun, Mich. 4 Car. I. 
The Caſe which, for Brevity fake, I re- 
fer to, was reduced to this Point, Whe- 
ther a Court of Equity could decree a- 
gainſt a Maxim of the Common Law? 
Upon which it was reſolved by the Maſter - 
of the Rolls, Mr. Juſtice Jones, and the 
Maſters in Chancery then fitting in Court, by 
Virtue of their Commiſſions, that it could 
not. About which,.I hope, none of them 
entertain'd ſo much as half a Doubt. It 
is alſo to be obſerved, that by the ſaid ge- 
neral Commiſſion, there muſt be three of 
the Commiſſioners to conſtitute a Court; 
three muſt make and ſubſcribe a final De- 
cree, before it is preſented to the Chan- 
cellor to ſign, in order to be enroll'd, and 

I 3 to 


(a) Cary 6. 
(5) Mich. 5 Car, 1, 1 Rol. Ab, 375. 1 Dany. 775. 
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to give it Effect; as e. g. a Judge and 
two Maſters are ſufficient. 

(a) Mich. 1684. In the Caſe of Merreitt, 
and Eaſtevicte, which came to be heard be- 
fore Mr. Baron Atkins, Sir Samuel Clarke, 
Sir Miles Cooke and Sir William Bever ſbam, 
three Maſters of the Chancery, in the Ab- 
ſence of the Lord Keeper North, the 
Judge, it ſeems, was for decreeing againſt 
the Plaintiff but the ſaid three Maſters 
oppoſed him, and declared their Opinion 
to be, that the Plaintiff was intitled to Re- 
lief; and thereupon the Court being di- 
vided, the Cauſe ſtood over to come on 
before the Keeper; and being heard by 
him, he was of the ſame Opinion that 
the Maiters were of, and accordingly de- 
creed for the Plaintiff. 

The Cale is the fame, with reſpect to 
the Maſter of the Rolls; he mult have 
the like Number of Co-Commiſſioners aſ- 
ſociated with him as the Judged; for with- 
out them his Decree is void, and coram non 


gadice, 


In the (4) Cafe of Smith and Turner, a 
Decree 


(a) Vern, Rep. Anno 1684. Fol. 265, 


{6) Vern, 274. 


\ 
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Decree was made by the Maſter of the 
Rolls alone, which was held by the Lord 
Keeper North to be erroneous. The 
Words of the Book are: The Maſter of 
the Rolls cannot by his Commiſſion, make 
a Decree: without the Aſſiſtance of two 
Maſters; to which may be added, or 
without the Aſſiſtance of ſome Two of the 
other Commiſſioners, in the ſame Com- 
miſſion named. The Conſequence of this 
Reſolution is, that the Maſter of the Rolls 
acts by Commiſſion, and has no Preſcrip- 
tive Right to hear Cauſes; for if he had, 
this Decree would not have been erro- 
neous. After theſe two Caſes, there are 
indeed two Remarks in the Book, which 
deſerve ſome Notice. The Records of 
theſe two Caſes have been ſearched it 
ſeems, and the principal Cafes are not a- 
greeable to, or not warranted by the Re- 
cords ;. for in the one there is a Variance 
in the Day it was heard, 1n the other 
the Record itſelf was thought fit to be in- 
ſerted, which ſeems indeed to be a Caſe 
ſomething different from that reported : 
However, Mr. Yernon's Aſſertion, that 
the Maſter of the _— " his Commib- 

. ſion 


4 ; x 
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ſion, cannot make a Decree without the 
Aſſiſtance of two Maſters, is undeniably 
true, in the Manner I have before put it, 
by the Words of the Commiſſion it ſelf; 
and therefore J am inclined to think, that 
Mr. Fernon's Words are the Opinion of 
the Court, and were not forged by that 
Great Man. After all, if theſe Reports 
are looſe, haſty, and incorrect; or, what 
is worſe, not warranted by the Records, 
in two important Cafes; why not in 
many ? Why is not the reſt of the Book 
rectify d So much of it is left anfiniſh- 
ed and incorrect, that remains unremark'd, 
After thus impeaching the Credit of the 
Work, and caſting Imputations and Suſ- 
picions upon the I hole, the clearing of 
the Yhole became indiſpenſible. Surely 
it was not neceſſary for the Remarkers to 
publiſh theſe things, to ſtrike at Mr. Ver- 
non ſo freely. Strange! to find an Adver. 
/ 92 tiſement in the very Book it ſelf, that he 
Cal contained in it are not warranted by 
the Records. Mr. Vernon's Cale, however, 
2 X was confirm'd by the Lords Commiſſioners 
of the Great Seal, as I am very credibly 
informed, at the Revolution. After King 


2 
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James went away, the Maſter of the Rolls 
ſat and made Orders in the Court, under 
Pretence of a Preſcriptive Right. But 
the Lords Commiſſioners held, that he 
heard Cauſes by his Commiſſion only, 
which dropped by the Ceſſer of the Go- 
vernment under King James, as the Ma- 
ſters and all other Commiſſions did; and ſo 
the Lords Commiſſioners reverſed the Or- 
der or Orders, made by the Maſter of 
the Rolls as void, and coram non judice, 
which I find is a Caſe commonly known. 
To which we -may add a later Au- 
thority, the Name of the Cauſe I 
have forgot; but *tis very well known, 
that an Order of Reference to a Six- 
Clerk, was made at the Rolls; to which, 
a remarkable Oppoſition, as I have heard, 
was made by the Maſters then fitting in 
Court; which Order after was reverſed by 
thelate Lord Chancellor, as being founded 
on a Preſcriptive Judicial Right: And this 
alſo was my Lord Cowper's Opinion, (as 
| ſome now living can teſtify) when he re- 
fuſed to purchaſe under a Decree made at 
the Rolls, to which there did not appear 
the Concurrence of wo Maſters. 

| | Thus 
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Thus far the Commiſſion ; and farther 
it will not be deny'd I believe, that the 
Maſters are the Chancellor's Officers and 
Aſſiſtants ozly, by the Conſtitution of the 
Court; That they had not, nor now 
have, any Buſineſs at the Rolls at all, 
but on Account of the Commiſſion, there 
co-judicially to fit with the Maſter : Here 
was the Beginning and Cauſe of their At- 
tendance at the Rolls. If this then be 
ſo, if the Maſters attend only on Account 
of the Commiſſion, are we not warranted 
to ſay, that the Cauſes heard at the Rolls, 
have been all along heard by Virtue of 
the Commiſſion? "Tis true, the Maſters are 
come to make little Uſe of their commi ſſi- 
onal Right, and the Reaſons are plain; they 
have Buſineſs enough another Way; the 
Functions of Juſtice are of large Extent. 
require an exact methodicai Knowledge of 
the Laws, and of a long Detail of the 
Rules and Principles of Equity, which 
the Maſters (tho* ſome I know to have 
great Abilities) have always not Leiſure 
to acquire: But yet, while the Com- 
miſſion ſtands upon the Model it does, 
their Attendance at the Rolls is neceſ- 


ſary 


of te CHANCERY. 95 


ſary to legalize the Proceedings in the 
Court. 

By this Time, I ſuppoſe, one may ven- 
ture to think that the Right to hear 
Cauſes at the Rolls is founded on Com- 
miſſion: And if any Body has a Mind to 
object and argue the contrary, he will be 
obliged to clear up and ſhew an uniform 
Uſage before the Date of the Commiſſion, 
viz. The Time of H. VIII. introduce it 
with ſome tolerable Account, how it firſt 
began, and became annex'd to the Keeper- 
ſhip of the Rolls. He will alſo have it in 
his Mind, that Preſcription in Law is an 
Uſage that began before R. I. that if ſince, 
tis known to begin, it reaches not legal 
Preſcription. And again, if the Right to 
hear Cauſes in the Chancellor's Abſence, 
runs thro? all the Caſes of Abſence, as by 
Death or Removal, for every Vacancy of 
the Seal is an Abſence of the Chancellor, 
he muſt tell us what Records he finds, du- 
ring theſc Intervals, which frequently have 
happened for ſome length of Time ; what 
Suits were commenced and determined 
then, to whom directed, and whatever of 
judicial Acts he meets with: And if in 


his 
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his Search, the ingenious Objefor finds 
it true, which has been faid, That our 
Court of Equity was a Truſt repoſed in 
the King, which he could not commit to 
any but his Chancellor, he may pleaſe 
to ſay, how it came about that a Share of 
it was committed to the Maſter of the 
Rolls : And, laſtly, when he has diſproved 
and anſwered what I have ſaid, and here- 
after ſhall ſay, I promiſe my Aſſent to his 
better Reaſons upon the Whole, or any 
Part of what I have advanced, and ſhall 
be pleaſed to be ſet right, wherein J am 
wrong, and be thankful into the bargain. 
I have done now what I intended to 
ſay concerning the Commiſſion z and if any 
Addition or Support was yet wanting to 
ſhew how this Office was originally con. 
ſtituted, there are other Arguments re- 
ſulting from the inherent Qualitics and 
Properties of the Office it ſelf, which 
prove it of a Nature only miniſterial. The 
Adjuntts will declare what the Subject is. 
It is a fundamental Rule of Law, that 
a Judicial Office cannot be granted in Re- 
verſion (a). Officia Judicialia non conce- 
. aantur 
(a) 11 Co. 4. Co. Lit. 3. 
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dantur antequam vacent' and this is, pro 
commodo Regis & populi; for he that might 
be able to execute Juſtice to the King's 
Subjects, at the Time of the Grant, might 
become unable and inſufficient, before the 
Office fell; for which Reaſon, no Man, 
ſays my Lord Coke, is capable of a Judicial 
Office in Reverſion. A (a) Court Lcet, nor | 
even the Maſterſhip of an Hoſpital, can- 
not be granted in Reverſion, no more than 
to be Parſon of a Church can be granted 
to a Man in the Lite of the Incumbent. 
| And the Law I take to be the ſame, by 
Auditor Curle's Caſe, if the Office was of 4 
a mix'd Nature, partly judicial, and partly ö 
miniſterial. Now the Maſterſhip of the | 
Rolls has run with this Quality to be 
grantable in Reverſion; and as it frequent- 
ly has been, fo ſtill I ſuppoſe it may, un- 
der the Authority of thoſe Inſtances, 
mark'd in the Catalogue of the Maſters 
of the Rolls; which being contrary to 
the very Effence of a Judicial Office, the 
Concluſion is ſomewhat neceſſary, that tis 
not by Nature any Judicial Office. 
Again, this Ofice has been executed by 
K Deputy; 
(a) 2 Jen, 126. Hob, 150. 4 Inſt, 402, 2 Ley, 245 
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Deputy; Waltham had a Licenſe to make 
one; and my Lord Egerton, who not onl 
held both the Office of Maſter of the 
Rolls and that of Keeper together, in his 
Hands for above a Year ; but afterwards 
appointed Mr. Lambard a Maſter in Chan- 
cery his Deputy, by the following War- 
rant. 


<DE it known, That I Sir Thomas 
% Egerton, Knight, Lord Keeper 
of the Great Seal of England, and Ma- 
* {ter of che Rolls of her Majeſty's Court 
of Chancery, have conſtituted and ap- 
« pointed William Lambard, Eſq; one of 
<« the Maſters of the ſaid Court, to be 
“ my lawful Deputy in and for the keep- 
« ing of the Houle and Meſſuage, com- 
“ monly called the Houſe of the Rolls, 
c ſcituate in Chancery-Lane, in or near 
ce the City of London; and alſo in and for 
« the ſafe keeping and ordering of all the 
& Records, Rolls, Books, Writings, 
% Eyidences and Monuments being and 
& remaining, or which ſhould or ought 
cc to be and remain in the Poſſeſſion or 
« Cuſtody of mc the faid Sir Thomas 
| | Egerton 


eq 


ca 
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e Egerton, as Maſter or Keeper of the 
© Records, Rolls, Books, and Writings- 
“ of her Majeity's ſaid Court of Chan- 
cc cery, by reaſon of the ſaid Office of 
_ © Maſter of the Rolls, ratifying and al- 
* lowing whatſoever my ſaid Deputy 
« ſhall lawfully do in or concerning the 
« Premiſſes. This is dated the 26th of 


May, 1y97. 


I would obſerve, in the firſt Place, from 
this modern Inſtance, that here the Keep- 
erſhip of the Seals and of the Rolls were 
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ficiate in both: The noble Lord that was 
Keeper had, perhaps, in his Eye the Re- 
mark that was early made, not only that 
the keeping of the Records was originally 
in the Chancellor, but alſo that he could: 
ſupply that Office per /uppoſitam perſonam. 
Secondly, It would be of ſome Uſe to 
know whether Mr. Lambard heard Cauſes 
in the Abſence of his Maſter ; and if he 
did, by what Authority? for tho' a Pre- 
ſcriptive Right for that End could be 
proved to operate on the Principal; yet to 
thiak it runs upon the Deputy, ſeems to 
K 2 | 
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be without the leaſt Colour or Warrant 
whatſoever : Therefore, I imagine that he 
was deputed for miniſterial Purpoſes only, 
becauſe there was then no Need of him as a 
Judge, the Buſineſs was not ſo great, but 
my Lord could execute both the Offices for 
x Yearand more, preceeding the Appoint- 
ment of Lambard ; ſo there was a Va- 
cancy during twelve Months, if not during 
all Lambard's Time, when there was no 
feperate Maſter of the Rolls to act and hear 
Cauſes in the Abſence of the Chancellor, 


either by Commiſſion or 1 but 


A r "oY 4 of ga 
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there was nothing for a Maſter of the 
Rolls to do: But had he been conſider'd 
as an ancient judicial Officer of the Court, 


or if the National Buſineſs had required the 
Uſe of more Judges than one in the Court, 
the Patriots of that Time would hardly have 
ſeen the Office lie ſuppreſsd in the Hands 
of the Keeper, to the Detriment of the 
Publick ; nor allow'd of the Deputation 
to Lambard, ſince the Appointment of 
Judges in this Court, 1s the undoubted 
Right of the Crown: Moreover, tis re- 


gular ly true, as I take it, in Point of Law, 
chat 
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that a Judicial Office ſolely repoſed in a 
Man, either by Grant, Preſcription, or 
Act of Parliament, cannot be exerciſed by 
Deputy; becauſe 'tis a perſonal Truſt ap- 
propriated only to the Perſon of the Gran- 
tee, to the End that ignorant Officers may 
not be let in, nor the Subjects oppreſſed, 
and alſo with a View to prevent the Sale 
of Judicial Offices, which frequently 
might be made under the Colour of De- 
putations; and the Policy of Law is fo 
{trict and tender in that reſpect, that in 
the leſſer Streams of Juſhce. tis not per- 
mitted. Frecholders, in a Court Baron, 
that are Preic-1ptive Judges there, are not 
allow'd to delegate their Authority : The 
Inference from hence is, That if the 
Keeperſhip of the Rolls had been a Judi- 
cial Employment in the higheſt Court of 
Juſtice amongſt us, we ſhould ſcarce ever 
heard of its being executed by Deputy; 
for all which Reaſons I do imagine it 
only miniſterial. 

In like Manner is the Uſage at this 
Day in the Chancery of Jreland, which 
was erccted after the Model of our own : 


The Maſter of the Rolls there makes a 
K 3 Deputy, 
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Deputy, he is purely Miniſterial, and has 


no Judicial Voice in the Court; unleſs that 
Power be given him by his Commil- 
ſion. (a) It is ſaid the Lord Chancellor 
in this Court is intruſted with the King' $ f 
Conſcience, and he cannot delegate it to j 
another; nor doubtleſs cou'd the Maſter | 
of the Rolls, in caſe any Share of that 
Truft was given him by the Conſtitution 
of the Court. Again, 

This Office is grantable to two: It has 
been granted ſometimes to two, when plain- 
iy there- was no Need of an Encreaſe of 
Fadges in the Court; and therefore they 
cannot be ſuppoſed to be created for the 
Purpoſes of any judicial Service there. 
King James the Firſt, indeed, added a fifth 
Judge to each Bench, by his Commiſſion, 
vg. Sir David Williams to the King's Bench, 
and Sir Milliam Daniel, both Serjeants at 
Law, to the Common-Pleas; but there it 
was done for the Furtherance and Diſ- 
patch of Buſineſs. But the Appointment 
of two Perſons to this Office, if the Pre- 
cedents were to be followed, would fre- 

quently 


(a) Vide Sir John Smith, Lord Kepeer, his Speeck 
ig Parli amen. 
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quently perplex and entangle it; theſe two 
muſt both agree in Opinion and Judg- 
ment, otherwiſe no Order could be 
made, or Buſineſs done; a real Grievance 
therefore would often happen to the Suit- 
ers, from that and other Accidents that 
might be mentioned, in caſe this Office, 
being judicial, was granted to two, 'which 
is another Reaſon to me to believe that *tis 
only miniſterial. To which I add, that 
in the Times when References to Maſters 
were juſt begun, I find the Matter of an 
inſufficient Anſwer, relating to the Juriſ- 
diction of the City of Canterbury, was re- 
-ferr'd to the Maſter of the Rolls, Sir Gilbert 
Gerrard, as I take it, in a miniſterial Way. 
Anno 24 and 25 Eliz. Pract. of the Ch. 160. 
But, without any Authorities, or 
conſtructive Arguments whatſoever, 
there ſeems to me to be, in the Caſe, 
that which is of greater Import and 
Weight, than any Authority whatſoever, 
that is the Reaſon of the Thing itſelf , 
there is to me a natural Unfitneſs in the 
Matter, to ſuppoſe that a high and noble 
Judicial Employment, requiring Men of 
the molt. cleyated Knowledge and Expe- 
rience 
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rience to execute, ſhould be incorpora- 
ted by Time or the Conſent of Men with 
a miniſterial Office; where a common 
Truſt and Attendance were only required. 
The Law, that follows the Courſe and 
Order of Nature, will not annex a ſuperior 
Thing to an inferior, or Things that do 
not agree in Nature and Quality together, 

as common of Eſtovers and Turbary can't 
be Appendant or Appurtenant to Land, 
but to a Houſe, to be ſpent there; a Seat 
in a Church muſt be Appendant to a 
Houſc, not to Land; a Leet can't be Ap- 
pendant to a Church or Chapel: Can 
any thing be more diſagreeing in Nature 
and Quality, than a mini terial and judicial 
Office? For Inſtance, If :wo Maſters, au- 
thorized by the general Commiſſion to 
fit with the Maſter of the Rolls, ſhould 
over-rule him, and order ſome ſpecial 
Matter to be referred to themſelves; and 
I will not venture to ſay they may not do 
ſo; this wou'd be very odd : And the Caſe 
is near the fame, when they fit and tacitly 
conſent to an Order of Reference to them- 
ſelves, which always, when the Chancel- 
lor is Abſent, is the Cale, whether at 
Weſi- 
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Meſiminſter or at the Rolls; even then, in 
Effect, they are both Agents and Patients : 
In my Mind, to be one half Judge and the 
other half Maſter does not well agree; tis 
oppoſite i in it ſelf, A Judicial Officer may 
preſcribe to diſpoſe of miniſterial Places 
under him, as the Chief Juſtice does of 
the Chief Clerk, and others; Miniſterial 
Offices have antient Rights too, ſuch as 
are ſuitable to their Nature: J remem- 
ber no Cafe where a Miniſterial Office 
preſcribes to have a judici al one as Appen- 
dant. But I remember in the Law Books, 
that the Office of a Juſtice of Peace, which 
is Judicial, cannot by Preſcription be an- 
nexcd to the Office of Mayor or Bailiff 
of a Town which is miniſterial: And yet 
this I ſuppoſe is the preſent Cafe 3 for the 
Words of the Grant obſerv'd above, v2. 
Conſtitumus A. B. Cuſtodem Rotulorum, 
import and prove this Office to be origi- 
nally in its Nature miniſterial, and could 
never poſſibly by any Conſtruction conrey 
a Judicial Capacity to the Grantee; if now 
they have the Effect to carry and convey 
it, it muſt be by Practice and Uſage ſince 


the Time of the original Grant; that is 
the 


Fs. i... 
/ 
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the Judicial Quality or Power, by Time, 
has been grafted on or annex d to the Mi- 
niſterial, contrary to that natural Order 
and Fitneſs, which we imagine ought to 
be in things themſelves. 

Laſtly, The Neceſſity to make Provi- 
ſton for hearing Cauſes, in the Abſence of 
the Chancellor, can be dated, in my Mind., 
no higher than Henry the Eighth. 8 
the Time of H. VI. there are no Records 
or Reports at all of Petitions or Proceed- 
ings in Equity. Our Reporters, who in 
thoſe Times were employ'd by the Crown, 
wou'd have been faithful and exact in 
tranſmiting them to us, as they have the 
other Parts of our Learning, if there 
really had been ſuch : And again, from 
H. VI. to H. VIII. when the Times 
grew clearer, with the ſame Fidelity and 
Care, they would have told us, if the 
Truth had been fo, that the Maſter of rhe 
Rolls was more than an Aſſiſtant to the 
Chancellor, and had a Right to hear 
Cauſes in the Court; but this they have 
not done. Bur they have told us the 
Chancellor ſometimes was attended by 
the Council, Judges, and other learned 


Men 
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Men, for their Advice, as the Manner of 
thoſe Times was; and if a Man might 
gueſs from what appears, ſixty Cauſes in 
a Year were perhaps more than were ac- 
tually heard in the Court, till the Days 
of H. VII. Nay, after MWolſey's Time, 
who made every Place a Court, and re- 
ceived Petitions from People whereſo- 
ever he went, there were ſo few Cauſcs 
that in the Time of his Succeſſor Sir 
Thomas Moor, we find in the 22d Year 
of H. VIII. he read all the Bills ex- 
hibited into Court himſelf; and there 
were ſome Days in Term, when there 
were neither one Motion made, nor 
Cauſe (a) heard: But now it began to 
{well out, there had been before ſeveral 
Acts of Parliament, giving ſpecial Po .- 
er to the Chancellor and others: Now 
they multiply'd, and a Profuſion of Buſi- 
neſs was ſoon poured into the Court, by the 
broad- ſpreading Statutes of Ules (I take 
my Lord Coke's Expreſſion) of Wills, 
Bankrupts, Charitable Uſes, and others; 

alſo 


(a) Vide Preface to 3d Mod. Examen Legum 
Angl, 105. 
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alſo the ſudden and vaſt Growth of 
Wealth, and perſonal Eſtates, and as a 
Conſequence of that, Frauds and Cor- 
ruption thickened and follow'd in Abun- 
dance, Truſts that are now become in- 
finite, the Abolition of the Court of Aug- 
mentations, the Preſident and Council of 
the Marches of Wales, and that for the 
Northern Parts, the Court of Requeſt, of 
Wards and Liveries, the Buſineſs of Ideots, 
Lunaticks, the Statute of Diſtributions, 
Exceſſes of Juriſdiction, Reviews and 
Rehearings, which grew 'more numerous, 
and the enormous Encreaſe of Exceptions 
and Reports. Thus we may ſee, pretty plain, 
how, by Degrees, and when it became ne- 
ceſſary to provide for the Hearing of 
Cauſes; and that the preſent Commiſſion, 
in the Abſence of the Chancellor, which 
as I judge, and others aſſert, is founded 
upon the Model of that which Wolſey 
gave to Doctor Toxſtall at the Rolls; who 
certainly never would have accepted of, nor 
Wolſey given it him, if any Uſage before 
had annexed that Authority to his Office; 
and the rather, becauſe the Rathneſs per- 
haps might have endangered the Extinftion | 
of | 
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of the Preſcriptive Right. But enough I 


ſuppoſe, by this Time, to ſupport an Opi- 


nion, that by the Conſtitution - of the 
Court of Chancery, the Chancellor is the 
only Judge; that the Maſter of the Rolls 
and the Maſters were and till are equally 


Aſſiſtants, not Judges, in the more ancient 


Common-Law Court; that, for any Thing 


appearing to the contrary, they were re- 
ceived and retained in the Equity-Court, 
in the ſame Capacity, and no other, and ſo 
do continue; and as far and as clear as a 
negative Concluſion can be proved, that 
the Maſter of the Rolls has no judicial 
Power in the Court. And laſtly, as a 
Conſequence from the whole, that his 
Authority in that reſpect is founded 2p 
the King's Commiſſion(a), in Conjunction with 
L two 
(a) It was forgot to be obſerved in the proper 
Place, that there are Interlocutory Petitions hear 
at the Rolls which are directed and intituled to the 
Maſter of the Rolls only ; for anſwering of which 
there are Fees paid to the Maſter. Now, in the firſt 
Place, I find that the Buſineſs of Petitions is ſubject 
to the Regulation and Order of the Chancellor; for 
in Anno 16 Caroli, the Maſter of the Rolls was re. 
ſtrained from receiving Petitions, in certain Caſes, by 
the Lord Keeper's Order, Vide the printed __—_ . 
n 


— — 


. 


———— nnn, 
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ro or more Perſons named in the Commiſ- 
ſion. And now for the Cloſe. 

Upon hearing in Company ſome wild po/?- 
- prandum Talk on this Subject, and a Pre- 
ſeriptive Right to hear Caules diſputed, and 
aſſerted to be in the Maſter of the Rolls; 
but the Aſſertion of cach fide, I obſerved, 
made commonly both the Argyment and 
the Proof; for tis an old and dextruus Way 


in reſolving Queſtions that are puzzling, 
| to 


And if this, and what has been ſaid on this Subject, 
be true, it muſt be taken that the Fees paid for an- 
ſwering Petitions took their Riſe from the Appoint- 
ment of the Chancellor, or ſome Order made by 
the Court for that Purpoſe: And as to the intituling 
Petitions only to the Maſter, and not to any other 
Commiſſioners, it is to be conſider'd, that the 
Maſter, in the Abſence of the Chancellor, fits at his 
Houſe as a conſtant ſtanding Judge; it is unknown 
which of the Maſters in Chancery, that are Co- 
Commiſſioners, will fit with him; theſe laſt take it 
by turns ; therefore:the Clerks and Solicitors, who 
draw their own Petitions, have brought it into Pra- 
ice, by reaſon of that Uncertainty (and proper excel. 
lentiam perſons) to direct and intitle their Petitions 
to the Maſter only, It may alſo be obſerved, that 
the firſt Commiſſion given by Wolſey, was ſingly to 
the Maſter of the Rolls, for this Reaſon, that the 
Cardinal was tir'd of poor People's Petitions ; *tis 
likely therefore he opened a Court at the Rolls 
for the Purpoſe of Hearing Petitions, 
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to ſay, they are ſo by Preſcription or Com- 
mon Law; as Philoſophers have their oc- 
cult Qualities, on Occaſion, to ſolve Phe- 
nomena in Nature. I had a Mind there- 
fore to help my own Thoughts in the Mat- 
ter, and really to try which Opinion was 
defenſible, having, before I ſat down to 
writing, put into the Scales whatever I 
found of any Weight, to fee how the 
Beam wou'd turn. 
The Materials I was to uſe lay ſcattered 
up and down; and the Collection, ſuch as 
it is, I have ſorted and connected as well as 
I could, and with all the Clearneſs and Con- 
ſiſtence the Nature of it, and the Compais 
and Time I allow'd my ſelf, would permir. 
And, in the Order they lie, I prefume, 
we may {cc the Rite of our Court of E- 
quity z enough of the Duties and Functi- 
ons of the Miniſters therein, to ſatisfy any 
Doubts that may have been conceived, con- 
cerning the Judicial Power, orthe Rank of 
the Maſters. It is a Court which we find 
growing up in the State, from a Root in 
the old Conſtitution ; but growing, me- 
thinks, in a Figure like a Pyramid reverſed, 
which tho' a Poſition ſeemingly unfirm, 
L 2 yet 
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yet the Point proved hard and ſtrong, the 

Ground yielding and ſoft about it, where 
piercing, and deepning it ſelf by Time, 
it became the firmer the longer it ſtood : 
But ftill there are thoſe that think it 700 
broad about the Top, and that, was it 
eaſed and lightened of its Weight, by par- 
ing away the Top-heavy Parts, the Stabi- 
lity of the Figure might be rendered more 
ſtrong ; eſpecially fince there has been ſome 
late Concuſſions in the Air and Ground 
about it. Again, 

The Scituation of this Court had 
mighty Advantages; for riſing as it did at 
the Head of the Monarchy, it could not 
poſſibly fail to grow both ſtrong and great, 
nor yet to do us much good, if kept 
within due Bounds, the Danger lay only 
in the Exceſs; for Abſolute Power we 
know is not apt to be too modeſt, its Hands 
are long, and can reach out farther than 
they ought and ſurely it may be ſaid, that 
Stretches have been made, and Seizures too 


trequent on the Laws it pretends to mode- 
rate; and I hear of ſome Talk as if theſe 


WW yet farther to be pill'd and poll'd to pay 
for the very Sins and Iniquities of the Firſt. 
From 


— 
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From Reflections upon the Nature and 
Extent of diſcretionary Rules, that govern 
in the Court we are ſpeaking of, it may 
be obſerv'd there is ſcarce a middle Way 


between judging by ſtated Rules and by 


Diſcretion, which is a Word that may 
ſtand for any Thing: Nay farther, the 
Difference is but ſmall between moderat- 
ing the Rigour of old Laws, and making 
of ne; and therefore. it ſeems to be of 
Conſequence to a People to have Juſtice 
and Property kept to fixed and ſtated 
Rules; to which I imagine very near ap- 
proaches may be made in this Court: And 
it muſt not be forgot, that we have lived 
to ſee a Time we had Reaſon to wiſh for, 
when this Court was not only inclined, 
but active and preſſing to come at that 
Point, to Settle and Aſcertain a monſtrous 
Vexata Queſtio, . which often has per- 
haps devoured the Eſtates of thoſe that 
had to do with it. The Conſequence is 
well known. 

Our Anceſtors well knew the Benefit 
of a Certainty in Laws, to which Heir 
Perſons and Properties were ſubject, when 
they toiled to get their Avitæ Conſuctu- 

L 3 dine - 


114 The HISTO RV 


dines ſettled and confirmed, when they 
required their (a) Confeſſors to be per- 
fect in Magna Charta, to preſs it on the 
People as a Doctrine to be known and in 
Conſcience obſerved, when they refuſed 
und Voce to admit of foreign Laws, and 
to change their own, and heartily oppo- 
ſed the Advances made by the Power of 
this Court againſt them. 

The Laws have Defects, ſo have the 
wiſeſt of Men; for nothing humane can 
poſſibly be without them; yet ſtill they 
are Laws; and to moderate, or which is 
near the ſame thing, to amend them, 
ought ſparingly to be done; 


Vir bonus eſt Quis, 
Qui Conſulta patrum, qui Leges Jurague ſervat, 


is good Morality, and good Conſcience too. 
Amendments of any ſort are proper to be 
apply'd for in another Place, about whicli, 
{ome have had the Raſhneſs to think, and 

not 


(a) Pupil, Occult 59. Bracton ſomewhere ſtiles 
them Leges Juratæ, becauſe they were ſworn to 
when made. Vide Prynn's Collection. Tom, 3. 
Fol. 158, 
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not long ago, that the Ax would do ſpecial 
Service; but ſure I am the pruning Knife, 
ſometimes will, if skilfully apply'd, and we 
come into an Humour of making more uſe on't : 
but J muſt not ſuffer theſe Matters to grow 
upon my Hand, 'I will theretore detain the 
Reader but with one Word more. 

The Maſterſhip of the Rolls, originally 
no very conſiderable Office, in the No- 
mination of the Chancellor, grew up like- 
wiſe under the Shadow of this Court, by 
Favour, and a Succeſſion of Great Men, 
who always add Weight and Authority to 
Places they pals thro* : And *tis now long, 
I may ſay, ſince the Maſter of the Rolls 
has been ſcated and conſidered in a high Ju- 
dicial Raik, in a Truſt of the greateſt Ho- 
nour and Importance; and ſurely it was ne- 
ver diſcharged by any who poſſeſſed a nobler 
Integrity ot Mind, and Love for Juſtice, than 
the honourable Perſon that holds it now. 

It is therefore a ſenſible Concern to all 
who deſire to ſee a Reformation in this 
Court, that any thing ſhould deprive the 
Publick of what he is capable of doing to 
the Furtherance of that Work. It will 
be too hard tor one Man to drive back to 


its 
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its proper Current, a Court that has gone 
on in a rapid Courſe of unlimited Power. 
IF an Order is but made to cut off a bur- 
thenſome Expence, to ſhorten the old 
Lengths for the Benefit of the Suitors, a 
Defalcation, tho' never ſo ſmall, runs to 
the very Quick in Chancery -Lane. Malice 
goes to work, Clamours, Outcries, and 
Oppoſitions ariſe, and in the End may 

row more than one Man perhaps could 


tell how to deal with : But turther, 
The ordinary Buſineſs of the Court has 


long been too much for one, and enough 
for two. It happens by ſome Means or 
other, that almoſt all Cauſes both great 
and ſmall drop into its Ciſtern; the Inter- 
vals muſt be few to think of Reforma- 
tions: It was not lawful for the Prætor 
Urbanus to hear Cauſes after Sun- ſet, but 
ours we ſee poſting on till Midnight, to 
maſter and keep down the Buſineſs of his 
Court. Hujus ſors ea fuit, Juris dicundi, 
in qua gloriam conciliat magnitudo Negotij, 
gratiam, Equitatis largitio z in qua ſorte ſa- 
piens Pretor Offenſionem vitat equabiluate 
decernendi, benevolentia adjungit lenitate 


audiendi. Cic. Orat. pro L. Murana. 
Thus 
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Thus have I freely ſpoken my Thoughts, 
and treated a Queſtion, wherein two high 
Stations are concerned, but yet with all the 
Reverence and Regard that is due to thoſe 
that poſſeſs them; for of this all ought to 
be perſuaded, that whether they reaſon 
upon this Subject, or think not at all about 
it, or whatever Opinion they may have, 
yet the Liberty of their Sentiments does 
not free them from the Neceſſity of pay- 
ing all Honour and Reſpect to their Perſons 
and Offices. And I reckon, from their 
Candour, the Point itſelf amounts to no 
more between them, than the Difterence 
in Opinion may juſt amount to, at leaſt 
for any Thing I know to the contrary. 

As to one of them, the Buſineſs ſeems 


to reſt as he found it; for I have never 


heard that he made himſelf either Plaintiff 
or Defendant in the Caſe. We may be 
ſure Great Men are not eaſily to be 
moved; and we below, who have been 
at any Trouble to obſerve what has pals'd 
in the World, conſider Diſputes, eſpect- 
ally about Rights, Privileges, and Julereſt, 
as common Events, reſulting almoſt from 


the mere Conſtitution of Men and Things. 
For 
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For my Part, I reckon upon Things go- 
ing on always in the ſame Way, not- 
withſtanding the Inſtitutions of Zeno- 
Phon, the Republick of Plato, and the 


Utopia of the Moderns, have come to en- 


lighten and inſtruct us. As I found the 
World, ſo I expect to leave it: If any 
Thing is out of order or amiſs, or has 
the Effect to perplex the Adminiſtration 
of Juſtice, to interrupt or delay it, That 
belongs to our Superiors to rectify, and for 
a Man of my Level to follow old Bra#oz's 


Rules, (a) Honeſte vivere; neminem ledere 
jus ſuum cuiqz tribuere. 


(a) Braffon, lib. 1. c. 4. 1. 6. 


FIT NIS. 


E RR AT A. 


AGE 25.1, 13. read had almoſt, P. 42, 1. 21. 

dele afterward. P. 49. J. 15, r, the Reign of 
E. 3. P. 84 435 7 Original Suits, P. 96. 1, 6. 7. 
(if he be not convinc'd.) 
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